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I our co-petitioners that Earthjustice will be
2 presented fiIst, then we will go atier that.
3 JUDGE STEIN: Okay. Earthjustice?
4 MR. LeVINE: Your Honor, rny name is
5 Michael LeVine, and I represent Resisting
6 Environmental Destruction on lndigenous
7 Lands, or REDOIL, Alaska Wildemess League,
8 Northern Alaska Environmental Center, Center
9 for Biological Diversily, and Natural

l0 Resources Defense Council.
I I JUDGE STEIN: Thank you. EPA?
l? MR. ZENICK: Elliott Zenick, Olllce
l3 ofEPA, General Counsel.
14 MS. MAI'THEWS: I'm Juliane Matthew

l5 from the Office ofRegional Counsel in
l6 Region X.
17 MR- SILER: l'm Duane Siler
l8 representing Shell Offshore, Inc.

19 MS. MATHIASCHECK: And I'm Susan
20 Mathiascheck on behalfofShell Offshore,
2l Inc.
22 JUDGE STEIN: I'd like to make just

3

I  P R O C E E D I N G S
2 JUDCE STEIN: Good aftemoon. We
3 are hearing oral argument in the matter of in
4 re: Shell OlTshore, Inc., OCS Appeal Number
5 07-01 and 07-02. The Board has allocatsd a
6 total of 100 minutes for oral argument today,
7 25 minutes for each side. Each ofthe two
8 petitioners have 25 minutes each for Shell
9 and the Environmental Protection Agency. Tw

l0 petitioners lnay reserve up to live minutes
I I for rebuttal, and they may begin rvith their
12 oral argument.
l3 Additionally at this point, would
14 counsel please introduce thernselves and
l5 advise us who they represent, beginning in
l6 the order in which you'll be appearing, first
17 North Shore Borough; second, Earthjustice
l8 representing a number of environmental
19 groups; third, EPA; and lastly, Shell Oil.
20 MR. WINTER: Well, Your Honor, this
2l is Chris Winter representing North Slope
22 Borough. And actually, we have decided with
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a few opening remarks before we actually
start the oral argument.

In proceeding today, we should
assume that the Board has read and is
familiar with your briefs. And while I'm
srre you have some prepared remarks to mak
please understand one ofthe pnmary purpose

of oral argument is for us to be able to
probe some ofthe issues and more complex
issues in this case. So we appreciale your

understanding ofthe numerous questions that
are likely to come your way.

One additional matter I'd like to
mention as we were advised I believe by
Mr. Winter perhaps a few weeks ago the gth

Circuit has issued a stay which precludes, as
I understand, Shell from drilling in the
Beaufort Sea at least until the l4th of
August, when the Court has oral argument
scheduled. We've been asked to expedite our
decision here, and for that reason, we would
appreciate the parties apprising us ofthe
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I status of that stay following the hearing
2 before the 9th Circuit, or ifthere should be
3 any other material change that may affect the
4 time limits on the matter. But I would
5 appreciate the parties letting us know that
6 in case -- obviously, it involves some
7 complex issues. And while respecting Shell's
I request for expedition, we're also mindful of
9 the importance offully understanding and

10 giving due consideration to the issues that
I I have been presented to us for review. Yes?
12 MR. SILER: Your Honor, there has
l3 been a change in status that I wanted lo
14 apprise the Court of. I can do it at this
l5 time or during the scheduled argum€nt, as yol
l6 wish.
17 JUDGE STEIN: W}y don't you just dc
l8 it while you're standing there?
19 MR. SILER: Today Shell is filing
20 with the Court of Appeals for the 9th Circuit
21 a notice to advise the Court oftwo
22 developments. One, that Shell Offshore,

d

I the Court a copy of the filing that SOI has
2 made with the 9th Circuit. That's the
3 substance of it.
4 l would say that we still
5 respectfully request that the Board expedite
6 ils consideration and determination ofthese
7 petitions. Ifthat could be done by the
8 latter part ofthis month or very early in
g Septcmber at the latesl. without presuming

l0 the outcome of that, Your Honor, it would
I I still potentially allow SOI to have a
l2 truncated drilhng season affer the whale
l3 hunt is concluded and salvage something fror
14 rhe 2007 drilling program.
15 JUDGE STEIN: Let me ask a
16 clarifying question. Did I understand you to
l7 say that t)?ically, the whale hunt ends
l8 around the latter part of September?
19 MR. SILER: I'm told that
20 historically, it usually ends between
2l September l5 and September 25 when the
22 weather gets bad. Very rarely has it gone on

I

1 Inc., has entered into a conflict avoidance
2 agreement with the various stakeholders
3 regarding the issue of impact on the whale
4 hunt that is scheduled to occurby the
5 Village of Nuiqsut coming up late in July.
6 And the second matter is that Shell
7 determined yesterday that, based on the
8 pendency of this pemit and the pendency of
9 couple of other permits, as well as some
l0 technical difficulties, that in light ofthis
I I conflict avoidance agreement, Shell is going
12 to forebear from any activity in the offshore
l3 Beaufort until the Nuiqsut whale hunt has
14 been concluded.
l5 So Shell would have been required
l6 to cease activities on August 25 and not
l7 resume them until the whale hunt is finished,
l8 which typically happens -- although it's also
l9 determined, I'm told, by weather conditions
20 - typically happens in mid to latter
2l September.
22 And I would be happy to profl'er fbr

v

I beyond that. If it were important to provide
2 historical records, we could do that, but
3 that's what I understand, Your Honor.
4 JUDGE STEIN: So as a result of
5 that agreement, you would not be -- assuminp
6 all of your other permits were in order and
7 the 9th Circuit stay were lifted, you would
8 not be drilling before the 25th or -

9 sometime between the l5th to the 251h of
l0 September?
I I MR. SILER: That's correct. Your
l2 Honor.
13 JUDGE STEIN: That's very helpful.
14 And with that, I would still appreciate
15 anything that would be appropriate for us to
16 follow on in lhe hearing on Tuesday, and
l7 that's not so much the merits of the 9th
l8 Circuit case but just anything on timing.
l9 And if any ofthe parties wants to let us
20 know of different positions, that's fine.
2l And wirh thar. I think I will tum to
22 petitioners for Earthiustice.
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I MR. SILER: By all means, Your
2 Honor. And may I give this to the clerk?
3 ruDGE STEIN: Absolutely.
4 MR. LeVINE: This is Michael
5 LeVine. And again, I represent petitioners
6 REDOIL, Alaska Wilderness League, Northen
7 Alaska Environmental Center, Center for
8 Biological Diversity, and National Resources
9 Defense Council.

l0 At lhe outset I'd like to reserve
ll five minutes for rebuttal. And also, I'm
l2 getting an echo, and I can hear mysell, which
l3 is sort of distracting, and I'm wondedng if
14 there's an).thing that could be done.
15 JLIDGE STEIN: Let me check with our
16 technical person. Can you work on that? Is
17 that better? No?
l8 MR. LeVINE: That's much better.
l9 Well, it's better. That's fine
20 JUDGE REICH: Sorry about that.
2l MR. LeVINE: Yes. Not a problem-
22 Petitioners brought this challenge because

I under the law. Its compliance with the plain
2 language of the Clean Air Act and its failure
3 to justiff its decision are a major criteria.
4 These are not technical matters within the
5 area ofthe agency's expertise, and EPA is
6 not entitled to particular deference on these
7 issues.
8 To answer lhe llrsl question, we
9 need look no further than the plain language

l0 of the Clean Air Act. Congress required that
I I the PSD requirements apply to any source wl
l2 the potential to emit 250 lons or more of
13 antipollutant.
14 JUDGE STEIN: Let me inlerupt you
l5 for a moment and direct your attention to
l6 Section 328 ofthe Clean Air Act and also
17 Part 55 ofthe regulations, particularly
18 Part 55.2. As I understand it, Part 55 of
l9 the regulations interprets the language of
20 Section 328 of the Clean Air Act to provide
2l that vessels are only covered when they're
22 physically attached to the seabed- And my

I EPA violated the plain language ofthe Clean
2 Air Act in granting minor source permits to
3 drillships that will emit more than 250 tons
4 ofregulated pollutant and therefore should
5 be subject to the PSD program.
6 Now, as you're aware, there are two
7 petitions challenging this decision. I'm
8 going lo cover only the two main issues
9 raised in REDOIL's petition, and Mr. Winter

l0 will address the additional issues raised by
I I the North Slope Borough.
12 First, EPA acted contrary to the
l3 plain language of the Clean Air Act by
l4 treatingr'emissions from the same drillship
15 during the same year at different sites as
l6 emissions from separate sources. And seconc
l7 even ifEPA could separate the emissions by
l8 well site, it did not justiS its decision
l9 that emissions from well sites further than
20 500 meters apart need not be aggregated.
2l As a threshold matter, these
22 questions involve the agency's obligations

I understanding is that that is somehow due to
2 a cross-reference to the Outer Continental
3 Shelf Land Act in Subpaft 2i of Section 328C
4 Could you explain how ihat bears on this case
5 in your view, in particular, regulatory
6 language?
7 MR. LeVINE: Absolutely, Your
8 Honor. To answer that question, it bears on
9 this case because in light ofthe statutory

l0 language requiring that a drillship that
I 1 emits more than 250 tons per year ofa
1 2 pollutant requires compliance with the P SD
13 provision, both EPA and Shell point to this
14 regulation as the reason for which EPA is
l5 allowed to separate these emissions by well
16 site. In fact, that regulation does nothing
l7 ofthe sort. This regulation doesn't address
l8 the question presented in this case, it
19 states only that a drillship is a source only
20 when it's attached to the ocean floor-
21 JUDGE STEIN: You don't dispute
22 lhat, do you? You don't dispute a drillship
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is a source only when it's attached to the
floor ofthe seabed?

MR. LeVINE: For purposes of this
appeal, we do not. We might not agree with
the regulation, but it's not necessary to
resoh,e that question for purposes of this
case.

JUDGE REICH: Can you explain, if
you agree lbr purposes ofthis case that a
drillship is an OCS source only when attacher
to the seabed, what relevance does it have in
terms of the PSD analysis of stationary
source whether you consider these muhiple
sites a single OCS source or multiple OCS
sources?

MR. LeVINE: Certainly. First, let
me say that whether or not the drillship is a
source only when ahached doesn't address the
question ofv/hether or not ifs a new source
when it reattaches to the bottom. lt's still
the same drillship with the same support
vessels undertaking the same activity, and

t 6

I that, what relevance is there whether you

2 have these well sites as being a single OCS

3 source or multiple OCS souroe? If I'm
4 starting from 166, why do I go back to 328 ol

5 the statute to figure out how that applies?
6 MR. LeVINE: Well, because the

7 provisions defining what a slalionary sourcc

8 is begin with the word "source." Section 328

9 tells you what the source is. The source in

10 this case is the OCS source as defined by

I I Congress. And ifthat is the drillship, as

l2 Section 328 makes clear, then you don't get

l3 to the delinitions of "facility" or the issue
l4 about whether the separate sources are

l5 contiguous and adjacent for determining wha

l6 the source is.
17 In this case, the source is the

l8 drillship, and there's one source. And

19 therefore, to calculate its potential to

20 emit, you look only at the emissions over the

2l course ofthe year from that drillship.
22 JUDGE STEIN: But aren't there

l )

I it's the same source, and so for purposes of
2 the PSD provision, in this case, the
3 drillship is allowed to emit 245 tons of
4 pollutant at each well site. Soifit
5 becomes a new source at each well site, it
6 need nnt obtain a PSD permit, but rmder EPA
7 interpretation, because it will emit less
8 than 250 tons ofa pollutanl.
9 lfit's still the same source at

l0 each well site then, in fact, each drillship
I I will emil up to three times 245 tons of the
12 pollutant, or nearly 800 tons ofpollutant
13 per year, and therefore should be required to
14 obtain a PSD permit.
15 TUDGE REICH: But in terms of the
16 analysis that ri/ould be done under the PSD
17 program, if I'm looking at the definition in
l8 5 I 166 and looking at the way a stationary
l9 source is defined, what relevance is there in
20 that analysis as to whether, putting aside
2l the "potential to emit" part, just in terms
22 of the building, facility, whatever part of

potentially two ways to interpret that
statute? And I'mjust -- this isjust
hypothetically, that you could look at,
assuming that the drillship is a source only
when it's attached to the seabed, and say
when it detaches that that's the end of
source one and therefore, the only way that
with the reattachment you could -- it could
be one source under thc aggregalion
provisions.

Another way to look at it would be
essentially the comment that it's the same
ship and therefore, by definition, it's the
same source. If we don't reach the PSD
regulations and we disagree with you, statutr
compels your result, how is it that this is
regulated?

I mean, I'm referring -- in other
words, well, what I'm trying to say is you've
argued that there is an interpretation of the
statute, that it's unnecessary to reach the
PSD aggregation provisions because by the
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could be read to allow the same drillship
dunng the same year to be separate sources,
you would then have to go to the PSD
provisions to see whether the difl'erent
sources, the various well sites, should be
aggregated for determining the applicability
of the PSD requirement.

JUDGE STEIN: Is it your contention
that the readins of the statute that Shell

l 8

I terms of the statute in 328, it's a single
2 source. And I'm suggesting that that is a
3 possible interpretation ofthe statute, but
4 there might be other interpretations ofthe
5 statute, namely, the ones that Shell and EPA
6 have posited here by which absent the PSD
7 aggregation provisions, you don't. The ship
8 is a source of site one, and when it picks up
9 and moves to site two, that's the end of

l0 source one. Under your analysis, how is it
I I that wejust avoid looking at tbe PSD regs?
12 MR. LeVINE: Well, Your Honor, wer,
l3 you to accept that or read that Section 328
t4
l 5
t6
t7
l 8
t9
20
) l

22
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I the specific direction that Congress put in
2 place.
3 JUDGE REICH: Could I go back to
4 the interrelationship between 328 and
5 Part 166 reg? You indicated that the
6 starting point is the word "source." The way
7 I look at the regulations, the starting point
8 is the word "stationary source." Stationary
9 source in Part 160 says "has a specific

l0 definition." That specific definition then
I I leads you to the building, structure,
l2 facility, etc. Are you saying that the
l3 definition of "OCS source" in 328 supplants
l4 the definition of "stationary source" in the
15 Part 166 regulations?
16 MR. LeVINE: Your Honor, that's the
17 specific argument that Shell makes in its
l8 response to the Petition for Review. I don't
l9 think it's necessary to go so far as to say
20 that the definition in Section 328 supplants
2l the definition of "stationary source" in
22 Pafi 166. It is necessary to know that

l 9

I and EPA have suggested, that afler the end oI
2 attachment one, that's the end ofsort of
3 source one, that that's not a possible
4 interpretation of the statute?
5 MR. LeVINE: Yes, Your Honor, that
6 is not a possible interpretation ofthe
1
8

l0
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I t
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statute.
Congress was very clear on this

point. It specifically defined an OCS source
as equipment, activity or facility which
emits a pollutant, is regulated under OCSLA,
and is on or above the OCS. Itdidnot
include the restriction that it occur only at
a drill site. Congress was freg to have that
requirement ifit chose. EPA is not. The
statutory language is very clear. And, in
fact. in the next sentence of that provision
it specifically includes drillship
exploration as regulated under the provision
as something that's an OCS source. So to adc
the requirement that the drillship becomes a
new source at each well site is contraru to

1 Congress did specifrcally tell you what the
2 source is that's being regulated.
3 It would be possible, I thinl, to
4 read "stationary source" in Section 166 to
5 include the drillship in this case during the
6 times that it's attached to the ocean floor.
7 Those two things aren't inconsistenl.
8 What Congress did here was provide
9 specific direction for this instance and
l0 defrne what an OCS source rs.
I I ruDGE WOLGAST: Going back to
l2 looking again at the terms of Section 328 of
13 the Air Act, I hear your argument. And I
14 understaad when you look at activities, it
l5 specific includes drillship exploration.
16 But, as I understand it, Shell and EPA wouli
l7 say yes, and we're regulating, and we are
l8 receiving a permit for drillship exploration.
19 I mean, isn't itjust as lair to
20 say that the statute simply doesn't address
2l the details that this case is turning on,
22 that is, what happens when the exploration ir
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I moved from site to site?
2 MR. LeVINE: Should I wait to
3 answer that question until they're back?
4 COURTROOM TECHNICIAN: They g<
5 kicked off.
6 JUDGE WOLGAST: Just wait one
7 second. They should be back on iu less than
8 a minute.
9 MR. LeVINE: Okay.

10 JUDGE STEIN: We wont penalize
I I your time for that.
lZ MR. LeVINE: While we're waiting,
13 I'm wondering if there's a way to tone down
14 the echo again. I'm still getting it. lf
l5 there's anyhing that could be done, l'd
l6 appreciate it.
17 JUDGE STEIN: We'll try to take
18 care ofthat.
19 MR. LeVINE: Thank you.
20 Mr. Kuchera. are you the one reconnecling. or
21 is it someone else?
22 COURTROOM TECHNICIAN: It's R2P

24

I issues, I will let you proceed, and we'll see
2 where we are at the end of your presentation.

3 Hopefully, he will be back online before
4 then.
5 MR. LeVINE: Thank you, Your Hono
6 As I understood your question, it was

7 addressed to whether or not EPA and Shell's
8 reading of Section 328 is possible and

9 whether there are acrually competing

l0 interpretations of the statute.
1l I would say that EPA and Shell's
l2 reading is not permissible by the language of
13 the statute for two reasons. The first is
l4 that though the language is clear, it
l5 specifies equipment aclivity at facility. It
l6 doesn't mention a location at which that
l7 equipment emits pollution. And second,
18 Congress was aware that these sources were

l9 going to move.
20 In enacting Section 328, it was
2l responding to specific concerns about
22 drilling on the OCS and the amount of

23

I JUDGE STEIN: Mr. Kuchera, can you

2 give us a time estimate?

3 COIIRTROOM TECHNICLAN; I'm on it
4 now. Couple minutes. The problem is -

5 JUDGE STEIN; I can't hear you.

6 COIIRTROOM TECHNICIAN: The probler

7 is recording itself. It's not with our

8 network.

9 JUDGE STEIN: I see. There's

l0 apparently a problem with tbe coordinate and

I I not with our network. We're tflr'ing to

12 resolve that as soon as we can- lfnot, we

l3 may just go ahead and proceed on this issue

14 ifit's going to take considerable time,

l5 since Mr. Winter will be covering different

l6 issues,

l'7 I thinl. at this point we arejust

l8 going to go ahead and proceed. My

l9 understanding is they've lost power in Oregon

20 and are in the process ofrebooting. And

2l thelefole, since you and Mr- Winter are both

22 on the same side and covering different

25

I pollution that the dnllships and the
2 associated icebreakers and support vessels
3 created. It was aware ofthe situation and
4 knew that these ships were going to move fron
5 place to place. Ifithad intended each well

6 was a separate source, they very easily could
7 have said so, knowing ivhat was happening
8 there.
9 JUDGE WOLGAST: And, in turn, it

l0 could have said that the emissions ofa ship
l1 operating in this manner and performing these
l2 activities can't emit more than 250 TPY per

13 year. It doesn't say that either. I guess

14 I'm having trouble with the first argument,
15 that the plain terms can only mean your

l6 interpretation, and also in looking at that
17 how do you interpret little sub ii ofthe
l8 authorization under OCXLA and how that
l9 factors into a reading of328.
20 JUDGE STEIN; Mr. Kuchera, could wr
2l get the -

22 COUR'I'ROOM TECHNICIAN: Wele
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I working on it.
2 ruDGE STEIN: Okay, you're back.
3 You're back, and I believe Oregon is back
4 online also. So, ifyou could, respond to
5 Judge Wolgast's question.
6 MR. LeVINE: Sure. First let me
7 say that Congress did not need to specify the
8 ship couldn'l emit more than 250 tons per
9 year. It did specily that these sources must
l0 comply with the PSD requirements and not
I I requircments found in those provisions.
12 Second, in response to the question
l3 about little Subpart ii, that's the provision
14 that requires the source be regulated under
l5 OCXLA, and this goes back to the point I
l6 addressed a little earlier wilh regard to the
l7 regulations. AcceptingEPA'sinterpretation
l8 of OCXLA as allowing regulation of a sourc
l9 only when attached, that doesn't address this
20 question.
2l There is no reason that a drillship
22 dilling in two separate places is not the

28

separate sources at different sites, it's not
justified the most significant criterion used
in determining whether emissions from thosr
separate sites should be aggregated. The
question here, as we touched on already, is
whether or not separate sites are contiguous
and adjacent as that term is used in the EPA
regulations.

In making this decision, EPA
determined that two sources cannot be
contiguous and adjacent if they are separate(
by more than 500 meters. The North Slope
Borough argues that, given the facts of this
case, that determination is erroneous.
Mr. Winter will address those points during
his arguments. I'll limit my argument to
showing that EPA failed entirely to justify

or explain its reliance on 500 meters as the
distance beyond which sources are not
contiguous or adjacent.

In its Statement of Basis
addressing this point, EPA says only that
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I same equipment or facility during the same
2 year and shouldn't be required to comply witl
3 the PSD requirements.
4 JUDGE STEIN: Well, what if the
5 same drillship drills in one panicular
6 location and then moves 20 miles away and
7 drills in another location? ls it your
8 position that those two sources segregated by
9 20 miles be need to be considered a sinsle

l0 source?
I I MR. LeVINE: Yes, Your Honor, they
12 would. In that situation, Shell can speak to
13 it more than I can here, but in the context
14 of Outer Continental Shelflease blocks that
l5 are very large, these ships might very well
16 drill wells separated by one or two or 20
17 miles. And it's still in the same year,
l8 would be the same source, pursuant to the
l9 same projects or authorizalion.
20 I'd like to touch briefly on the
2l second point, which is that even if EPA
22 lawfully could treat the same drillship as

I sources cannoi be contrguous and ualu""trt l"i
2 they are separated by more than 500 meters.
3 It doesn't give any other reason for its
4 decision, and it provides no evidence to

5 support ihis choice ofa distance. The only
6 explanation given is that Shell suggested 500

7 meters as the proper distance. That's not

8 sufficient.
9 There's no showing that EPA

I 0 considered the effects of emissions from the
I I drillships and support vessels at this
12 distance or any other from each other, that
13 it thought about the unique circumstances on
14 the OCS where the majority of emissions com,
l5 from the icebreakers and support vessels, or
16 that it did any analysis other than simply
l7 accept Shell's suggestion.
l8 In response to this point, both
l9 Shell and EPA rely on the same paragraphs in
20 the Response to Comments. First, they say
21 that EPA basically said the sites are likely
22 to be far apafi and therefore don't comport
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I wilh the common sense notion of a plant.
2 This in fact, is just EPA's
3 speculation. The permits do not limit how
4 close the drill sites may be, and this type
5 ofa guess isn't sufficient, nor does it
6 really address the point. It doesn't explain
7 how EPA chose 500 meters as the appropriate
8 distance.
9 The only arguably relcvant

l0 statement on this point is found two
1l paragraphs later where EPA writes that to
12 address airship concems, Shell requested the
l3 500-meter limit. It then writes, quote,
14 based on consideration of allowable air
l5 emissrons, operational scenarios and other
16 factors, EPA determined this approach as
17 reasonable.
l8 EPA, however, does not explain what
l9 the allowable air emissions operational
20 scenarios or other factors are, or how they
2l may have led to this outcome, nor does EPA r
22 Shell point to any record documents

32

I whether to aggregate sources, the EPA should

2 look to that situation and, finally, should

3 look to see wbat might happen at various

4 distances with those ships.
5 ruDGE STEIN: Let me clarify one

6 thing rvith the clerk. I'm a little confused

7 on where we are on t;me at the moment. Okal

8 So we have not penalized the petitioner for

9 the technical difficulties we're having?

l0 THECLERK: No.

I I JTIDGE STEIN: Okay, I think al this

l2 point you're out of time. What l 'd like to

13 do is to ask whether any ofthe other panel

14 members have additional questions they'd like

l5 to ask at this time. Okay, then let's tum

l6 to petilioner North Shore Borough. Thank yot

17 very much, and we will hear from you again

l8 during rebuttal.
l9 MR. LeVINE: 'Ihank you, Your Honor.

20 MR. WINTER: Good morning. This is

trl Chris Winter representing North Slope

22 Borough. I'djust like to make sure that

J I

I reflecting consideration ofthese factors.
2 U ltimately, this statement is
3 unsupported and reflects no actual analysis.
4 It's simply not enough under the law.
5 JUDGE WOLGAST: Let me ask you
6 question about that. Under the applicable
7 regulations, what do you contend would be
8 appropriate factors for EPA to look to to see
9 whether and how aggregation across source

l0 emissions would be appropriate?
I I MR. LeVINE: Well, EPA should look
12 to a distance. That should be one lactor in
l3 determining whether it's contiguous or
14 adjacent. At some point, the ships are going
l5 to 6e close enough that they're clearly going
16 to be proximate and adjacent.
17 EPA also could look to the unique
18 circumstances here where you have two
19 drillships, but each drillship associated
20 with it has several icebreakers and other
21 suppofi vessels which are responsible for the
22 maiority of the emissions. So in determining
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you-all can hear me in the courtroom there.
JUDGE REICH: Yes, we can hear yo

quite well.
MR. WINTER: Thank you very mucl

In this case, we're addressing two separate
permits that EPA issued for minor sources.
Shell is proposing to use two separate
drillships in the Beaufort Sea, each drilling
at two separate drill sites over the next
three monlhs. That's four drill sites over
the next three months. Currently, Shell is
allowed to emit up to 235 tons per year ofa
NOx in each ofthese drill sites and so in
iotal, the big picture here is that Shell is
planning to emit almost a thousand tons of
NOx at four well sites within the next three

l7 months between now and the end of October
l8 And those drill sites can all be withinjust
19 over 500 meters from each other. Sothe
20 central question is whether or nol this, yes,
2l thousand tons ofemission ofNOx requires
22 Shell to so through a PSD pemitting proces

9 (Pages 30 to 33)
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I as a major source.
2 JUDGE REICH: Are you arguing that
3 potentially bolh drillships could be the same
4 OCS source?
5 MR. WINTER: That's right. Our
6 position is that not only should EPA have
7 aggregated the drill sites that a single
8 drillship would operate at, but yes,
9 each - the two drillships combined should be

l0 considered a single source.
t I JUDGE REICH: Under the OCS
12 definition, or because you would aggregate
13 them under the PSD definition?
14 MR. WINTER: Because we would
l5 aggregate them under the PSD definition. I
16 would talk about the regulatory definition.
17 JUDGE REICFI: Do you think there
l8 are different OCS sources?
19 MR. WINTER: Under the OCS, EPA ha
20 the discretion to define them, each
2l drillship, as an individual OCS source. But
22 | think that lor purposes of rhis case. as

JO

I combined impact on air quality ofthe
2 emissions from the two drillships that could
3 be operated simultaneously in close proximitl
4 to each other. Nowhere did EPA consider
5 those combined emissions, and there's
6 evidence in the record that demonstrates
7 those combined €missions may very well resl
8 in a violation ofair quality standards,
9 particularly for Pienta (?).

l0 Third, I'd like to discuss EPA's
1l Environmental Justice analysis. Ifs
12 critical to keep in mind the setting for
13 these proposed tests is on the North Slope
14 located in a near-shore environment primarily
15 used by Inupiat Eskimos. They spend much r
16 their time during fall in the open water and
l7 in the near-shore environment, not in the
l8 villages, as suggested by our respondents.
19 And any threat to health caused by these
20 activities will rest squarely on the shoulder
2l of rhe EPA.
22 I would like to discuss briefly

f

I soon as we look at the regulations, they do
2 need to be combined into a single source for
3 permitting purposes. The statute talks about
4 the drillship itself. Also, I'djust like to
5 clarify I'd like to reserve five minutes for
6 rebuttal, if I could.
7 JUDGE STEIN: That would be fine.
8 MR. WINTER: So I want to touch on
9 four major points. First, I'm going to

l0 discuss the applicable regulatory language,
1l and I'd like to talk about rhe PSD regulation
12 which have already come up in conversation.
13 The main point is that EPA's interpretation
14 here renders much of that language
l5 inoperative and superfluous and that showed
16 the EPA has violated the plain language of
17 that regulation.
l8 Secondly, I'm going to discuss the
l9 modeling that EPA conducted in this case.
20 Now, EPA compounded the problem of treating
2l these as separate rninor sources because they
22 failed to consider in its modelins the

J I

I EPA's failure to request the maximum design
2 capacities for the equipment and how that
3 bears on the question of whether the
4 owner-requested limit is valid in this case.
5 So on the first point, the first
6 point is that EPA's interpretation ofthe
7 regulatory language is contrary to the plain
8 meaning ofthe regulation. The central
9 language in the regulation is found at 40 CFR

10 Section 51.166 and defines the facility to be
I I all polluting emitting activities,
l2 pollution-emitting activities that are
l3 located on, quote, contiguous or adjacent
14 propertiesr
15 Now, this language is designed to
16 ignore that the OCS sources that would
l7 otherwise be subject to PSD review not avoid
l8 controlled requirements as a result of
l9 arbitrary subdivisions ofthe definition of
20 the source.
2l Now, in this case, EPA defined the
22 property as that term is used in regulation
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as each individual drill site. EPA
furthermore stated that activities arc
contiguous. And "contiguous" and "adjacent'
have two separate meanings. Activities are
contiguous only when undertaken at the same
drill site. And EPA then defined the
boundaries of the drill site as the hull of
the drillship.

JUDGE STEIN: Mr. Winter, if we
were just to decide that you substitute OCS
source for rvhat would -- under the
circumstances of this case, how is it that we
reach or draw in these PSD provisions that
you're asking us to rely on ofadjacency and
contiguousness? In other words, if what we
should look at when we're looking at the
interrelationship between OCS and PSD is
simply to say that an OCS source is defined
by the terms of Section 328 in Part 55, then
how is it that we ever get to this question?

MR. WINTER: Your Honor, it's our
position -- emd we share this Dosition with

I
2

40

aggregating between the ships by getting into
those PSD regulations.

So again, ifI could just retum to
where I was, EPA delines the boundary of tht

3
4
5 drill site itselfas the hull ofthe ship.
6 This is found in the permits themselves. For
7 example, Petitioner's Exhibit 5 at page I l,
8 EPA sets forth in its definition. So EPA's
9 definition is set forth by this in several

l0 respects. First, the decision to regulate by
I I drill site conflicts with the plain meaning
12 ofthe word "property" as used in the
13 regulation. A drill site is not a propefy,
14 which is a bundle of mineral rishls. A drill
15 site is a location.
16 JUDGE STEIN: Is the term
17 "property" dehned in the regulations?
18 MR. WINTER: Your Honor, the term
19 "property" is not defined in the regulations
20 that we found, but it should be looked at
21 rvith respect to the Outer Continental Shelf
27 Act, which Congress specifically provided

39

I the other petitioners -- that the first
2 analysis is whether or not EPA's definition
3 of "source" clicks with the statutory
4 language, which defines the OCS source as th
5 drillship. Only ifthe Board finds that
6 EPA's detemination of that preliminary issue
7 is within its discretion as defined by
8 Congress, only then do we get into the
9 aggregation language that is in the PSD

l0 regulations. And so the argument that I'm
I I making now is an altemative argument to thal
12 statutory language.
13 JUDGE REICH: Don't we have to get
14 into the adjacency argument to combine the
15 two drillships into one si/ngle PSD source?
16 MR. WINTER: That's correct. I
l7 believe that's correct. Andthe Board would
l8 have authonty to report to the agency
| 9 without getting into that because we do have
20 the decision to not aggregate separate sites
2l from the same ship. But the Board would als,
22 go further to reach that second question of
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direction on the lease itself. And so the
property for purposes of OCS activities are
the leased blocks. So when Congress did
OCXLA, it was very specific that the
goveranent was to regulate OCS activities ar
to grant legal rights according to
specifically defined areas. So, as an
example, Congress stated that the lease is
the form of authorization for exploration,
development of mineral resources. This is at
42 USC l30lc. It created the lease as the
bundle of legal rights.

Congress also was very specific in
delineating the geographic scope ofthose
bundle ofrights, stating that the lease
shall be, quote, a compact area not exceeding
5,736 acres. This is 42 USC Section l336Dl
So Congress not only defined the type of
property interest or those bundle of rights
by requiring the government use a lease, but
it also defined very specifically the
geographic scope ofthat property interest,

I I (Pages 38 to 4l)
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I which is the leased block. So in defining
2 "property" for purposes ofregulation at the
3 drill site, EPA has ignored fundamental
4 statutory structure that Congress created in
5 arguing the drill site could not be leased
tl proper --

7 ruDGE WOLGAST: How does that
8 square with the -- I'm thinking ofPaft 55
9 and the preamble to those regulations in
l0 terms of trying to make the regulation of
I I Outer Ccntinental Shelf activity analogous tr
12 its onland counterparts lbr purposes ofPSD
l3 analysis. How would looking at it in terms
l4 ofthe lease block fit that goal?
15 MR. WINTER: There are certain
l6 contexts there is a real segment that's point
l7 of origin, or at least target origin, is part
18 ofthe larger minbral lease. On the offshore
l9 context, it's the same thing.
20 JUDGE WOLGAST: Well, is it the
21 same thing? That's my question. In the
22 sense of the emission, if we're trying to

44

I difference between onshore and offshore
2 activities as Congress recognized in the
3 statute.
4 JUDGE STEIN: But I'm assuming tha
5 if you're onshore, you own a piece of
6 property, that often there's a fence around
7 that property and that nobody else can come
8 onlo that property without permission
9 generally, whereas when you're in the open

l0 sea, I presume other vessels ofother ships
I I can -- at least in transiting to our areas,
12 these leases don't preclude those vessels
13 from crossing into the sea. Do they? In
l4 other words, if there's another company --

l5 maybe not Shell -- I presume they can sail on
16 the open water in the same area where Shell
17 is drilling. They're not precluded by that,
l8 are they?
19 MR. WINTER: No, they're not
20 precluded by that. But that question, the
2l scope ofthe property interest, in other
22 words, whether that property interest

43

1 focus on the emission activity, the emission
2 at this time certainly isn't necessarily
3 something with as great a geographic scope al
4 a leased one.
5 MR. WINTER: In Outer Continental
6 Shelf activity we have support vessels that
7 go from the ship, so Congress explicitly
8 expanded that concept to 25 miles liom the
9 drillship itself. So Congress has already

l0 recognized it is not the same as onshore. So
I I they wanted to move towards permitting both
l2 tpes of facilities.
13 But recognize the difference in an
14 offshore facility, because of the nature of
15 drilling in the open water. So even 25 miles
l6 is necessary to encompass all of the
l7 activities that take place around a drill
l8 site. This is consistent with the concept of
l9 creating the leased block, which is far less
20 in geographic scope than that 25-mile
2l boundary as the property that's to be
22 regulated. So there is a frmdamental

45

I includes the right to exclude other people in
2 the geographic boundary ofthe lease, isn't
3 necessarily the relevant factor in looking at
4 whether or not the emissions should be
5 aggregated to a major source. The property
6 in this case is clearly the lease block and
7 the rights that Shell has to that lease
8 block. Whether that right includes the right
9 of exclusion doesn't go toward defining wha

I0 that property intefest js.

I I JUDGE STEIN: But if I understand
12 your rypical factory, don't you essentially
13 draw a little circle around whatever that
14 factory is and you really arelooking at the
l5 emissions impact beyond that little circle?
16 If I'm correct -- and I guess I'm trying to
17 figure out whether the circle, the analogous
l8 circle that we draw for purposes of the
19 situation we're dealing with here is the hull
20 ofa ship or the whole lease block. And it
21 seems to me you're arguing it's the whole
22 lease block.
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I MR. WINTER: That's right, Your
2 Honor. I would like to, ifl could, get back
3 into the language to show why if it isjust
4 the hull ofthe ship that conflicts with the
5 plain meaning of the regulatory language.
6 The regulations have two
7 considerations as to whether or not they
8 should be considered the same source. The
9 lirst is continuity, ifthe property is

l0 contiguous. The second is adjacency. These
I I two regulatory words have two very specific
l2 and different meanings, as we discussed in
l3 our Petition for Review and this Board needs
l4 to decide.
15 Contiguity, or contiguous, suggests
16 the properties are touching or share a commor
l7 boundary, whereas adjacency is determined b
l8 some measure of proximity. In this case, by
l9 defining the boundary as the drill sites or,
20 in other words, the hull ofthe drillship,
2l EPA has essentially rendered that contiguous
22 determination or contiguous as it is ln the

4 8

blocks, and EPA told the applicant that

because lhose lease blocks were contiguous,
or shared a boundary, that they were

therefore paft ofthe same source.
JUDGE STEIN: But isn't that

situation factually distinguishable from
yours? We just got your briefthis morning
so we haven't had an opportunity to fully
digest every4hing that's in there, but wasn't
there a greater interrelationship between the
various drill sites there than you have in
this particular instance?

MR. WINTER: I don't believe there
is a greater interrelationship between the
drill sites. The lease blocks themselves
were contiguous, and EPA referenced the leasr
blocks in their contiguity in determining
that was the OCS source. The more important
point is that EPA looked at the block itself
as that meaning of "block" in determining
adjacent or contiguous land use. It wasn't
looked whether the sites were adjacent, but
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regulations inoperable in the context ofthe
OCS in considering whether to aggregate the
emissions are two separate drillships. It's
physically impossible for one drillship to be
operated within the boundaries ofthe hull of
the other drillship, and so when EPA took
this definition, it made it physically
impossible, logically impossible for EPA evet
to find that two drillships were conliguous
and read that language out ofthe regulation,
and focused solely on proximity.

So based on this approach EPA has,
13 there is no way ever for EPA to find that two
14 drillships are contiguous. It's aphysical
15 impossibi l i ty.  ?

l6 Now, the second point is that EPA
17 has previously regulated OCS activity by
l8 focusing on the lease block as the prirnary
19 meaning ofpropefty. And this is the
20 document that EPA -- EPA submitted some
2l documents in an efforl to -- in this case,
22 the operations were on neighboring lease

49

I the lease blocks themselves.
2 ruDGE STEIN: Isn't it fair to say
3 in light of Alabama Power and in light of the
4 preamble to the PSD regulations that we have
5 some examples at least where things that are
6 fairly far along different places on a
7 pipeline that EPA has exercised its -- what
8 it claims to be its discretion to make
9 case-by-case determinations where things

10 dont make sense and has really moved beyon
ll just a literal delinition of "property"? Are
12 you saying that they don't have the
13 discretion to do that?
14 MR. WINTER: Your Honor, in this
l5 case, EPA responded to the Alabama Power
l6 decision by issuing regulations. Now, EPA is
l7 bound by the plain language of those
l8 regulations and has to give effect to all of
l9 those tems. If EPA provided some direct
20 guidance on its intention with respect to
2l this situation in the preamble, perhaps it
22 would have the discretion to take the
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I interpretation in what could be the plain
2 language ofthe regulation.
3 In fact, in the preamble, EPA spoke
4 spccifically lo several different scenarios
5 but did not speak specifically to this
6 scenario, so EPA did not provide any guidanc
7 on its, quote-unquote, regulatory intention
8 as it relates to OCS activities in the
9 preamble.

l0 JUDGE STEIN: But if I'm correct in
I I understanding the PSD regulations, it's here,
l2 not the 1990 amendment, so it's not -- isn't
13 that a correct understanding? So Section 328
l4 didn't exist in its current form at the time
l5 the PSD regulations on this point came out?
16 MR. WINTER: That's correct. And
17 so that supports our position that EPA could
l8 not have had a regrrlatory intent with respect
19 to this scenario when it showed those PSD
20 regulations and is therefore bound by the
2l plain language ofthe regulations. IfEPA
22 would like to clarifv how it intends to

52

I blocks. But as I read that againjust
2 quickly this moming, it seemed like there
3 was a common production platform, a commo:
4 living quarters platform. And I'm assuming
5 that you didn't have the discontinuity that
6 the OCS source talked about there where the

7 platfbrms as well as the wells in those
8 platforms would remain an OCS source even i

9 a given well at any given time was or wasn't
l0 operating. So it seemed to me you didn't
I I have the now you have it" now you don't, now

| 2 you have it again element in Destin Dome that
13 you have in this case. Whyisthatnot
l4 correct?
15 MR. WINTER: Your Honor in this
l6 case, the regulations direct us to look at in
17 terms ofproximity, they direct us 10 look at

l8 whether it's the same operator, whether it's

l9 the same industry classification, and whether
20 the properties are contiguous or adjacent.
2l So those are the relevant factors in
22 determining whether or not they are

5 l

1 regulate OCS sources in a way that conflicts
2 with that plain language ofthe regulation,
3 it needs to reissue a specific regulation for
4 the OCS. At this point, EPA is bound by the
5 plain language ofthe regulation that we have
6 in place. Now, given that plain language --
7 JUDGE REICH: Can I come back to
8 your comrnent that there are no meaningful
9 differences between Destin Dome and this

l0 case? My understanding of the logic
I I underlying the agency's decision here is you
12 have a drill site, it creates no CF source,
I 3 it detaches, there's a period of time when
14 you basically do not have an OCS source, it
15 reattaches somewhere else and creates an OC
16 source, arguably, a different one. You might
17 argue a reiteration of the same one, but
l8 there's that discontinuity there, and it's
19 really that discontinuity that seems to
20 suggest to the agency that it makes sense to
2l heat them separately. In Destin Dome, you
22 had all ofthese wells on different lease

f,J

I aggregate. ln this case, it's undisputed
2 that we have the same operalor and the same
3 industry classification, just as was the case
4 in Destin Dome. And so the only other issue
5 are whether the properties themselves are
6 adjacent or contiguous. And the lease block
7 that you have proffered that EPA considered
8 in the Destin Dorne project, just as we are
9 arguing here, is the reg, Although in Destin

l0 Dome there may be a sharing of platforms or
I I facilities, those don't go to the relevant
12 regulatory requirements. The requirement is
l3 the property, the lease block, contiguous or
14 adjacent? It's certainly clear it's the same

i l5 operation as the SIC, so it's an analogous
16 situation, Your Honor, despite the fact there
l7 may be finer distinctions that aren't
l8 relevant to the regulatory definition.
19 So again, the North Shore
20 interpretation, is the only one that makes
2l sense and gives full effect to the regulatory
22 language ofboth "contiguous" and "ad.jacent.
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I EPA needs to provide some ofthe things to
2 determine contiguous, ifthe -- to determin€
3 to be contiguous and has not done so in this
4 case, has read that requirement out of the
5 regulations.
6 JUDGE STEIN: I believe that you're
7 out of time. What I'd like to do is to find
8 out whether any of the judges have additional
9 questions at this point. Okay, thank you,

10 Mr. Winter. You can come back to your othe
I I issues in rebuftal. At this point, I would
12 like to hear from the EPA.
13 I'd like to stafi out with a
l4 question, because rve have lots ofquestions
15 for you. As you can probably tell by the
| 6 questions, ',ve are trying to understand the
l7 relationship between Section 328 and the PSI
| 8 regulations, how these fit together or they
19 don't fit together. So ifyou could start
20 out with that explanation, you would do us a
2l service.
22 MR. ZENICK: I certainly can. As I

)o

I installation.
2 I:t is in that part of the
3 definition that you have the three criteria:
4 common owner or operator, same SIC code, (
5 continuous or adjacent. It is the agency's
6 position that in lbllowing through 5l 166, you
7 walk through that same analysis and that the
8 def ini t ion of"OCS source" has no direct
9 bearing on that application.

10 IfCongress had intended -- let me
ll make clear. Our position is that the
l2 position reflected in Region X brief is that
.13 the regulation ofthe statutes are subject to
t 4 either the interpretation that you profess,
15 but the better interpretation is the one that
l6 Region X has put forth.
l7 Had Congress intended for the PSD
l8 source and the OCS source to have the same
19 meaning, they could have very easily stated
20 that to be the case. Indeed, an analogous
2l situation within 328, they provided in 328,
22 I'm sorry, A4D that for the purposes of

5 5

I think was clear from the briel, the position
2 ofthe EPA Region X is that at each location,
3 the OCS source is a different OCS source, and
4 all that that does within the meaning -- and
5 if you look at 55.13 and 55.14 -- is direct
6 that those will be subject, potentially, to
7 PSD regulations the same extent that they
8 would be subject to those regulations were
9 they on the corresponding onshore area.

I0 328,41 similarly states that they're
I I supposed to be subject to the same degree
l2 that they would be on the corresponding
l3 onshore area.
14 Both North Shore Borough and REDOII
l5 merge terms in such a way that does not
I 6 comport with the pl ain language of the
l7 regulations. Under the PSD regulations,
l8 5l.166, the stading point is not what the
l9 source is. The ending point ofthe analysis
20 is a determination ofwhat the stationary
21 source is based on the definition of
22 building, structure, facility or

J I

1 Section II1, "new OCS source" means a new
2 source within the provisions ofthat section.
3 There's no parallel provision saying that a
4 OCS source constitutes a PSD source. And
5 even ifit had that statement in there, that
6 an OCS source is a PSD source, it wouldn't
7 tell you whether or not you have to look mort
8 broadly at the issue of aggregation, whether
9 it was appropriate to look across drill

10 sites-
I I JUDGE REICH: Can I understand ther
12 that if - can you have a stationary source
13 on your PSD that is smaller than the OCS
14 source?
15 'N,tn. zsNICr: That is smaller than
16 the OCS? In terms of emissions or in terms
l7  o f -
18 JUDGE REICH: Physical boundary.
19 MR. ZENICK: You could. I mean.
20 you could potentially have a single generator
2l that has suflicient emissions such that it
22 would exceed the maior source -- be a major
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I PSD source, or as -- you could have a
2 generator below the main. You could have e
3 generator that feeds in to, say, power a
4 small town or something like that, and
5 physically that could be smaller.
6 ruDGE REICH: If we concluded in
7 this case that contrary to your argumcnt, the
8 OCS source is the drilling ship every time it
9 attaches, that not each attachment is a

l0 different OCS source, how, if at all, would
I I that aflect the analysis that you do of
12 stationary source under the PSD regs?
l3 MR. ZENICK: I don't think that it
14 would. There's nothing in Section 328 that
l5 says that for PSD purposes, the two terms ar,
16 equal. As I indicated, it does specifically
17 indicate so for Section I l1 new source and
l8 existing source.
19 JUDGE REICH: So you're basically
20 saying that if the key thing we're trying to
2l determine here is how the PSD regs applied,
22 it's really not parlicularly relevant whether

60

1 JUDGE STEIN: Has EPA ever
2 interpreted - you know, prior to this

3 particular case, has tbere ever been an
4 instance where they interpreted a drillship

5 ar a particular site lo be the source. or is

6 this the first instance where the EPA has
7 done that?
8 MR. ZENICK: Without really knowing

9 the details, I don't know the details ofall
l0 of the OCS source permits that they have been

1l issued. And petitioners cite two different
12 examples, rhe Region lV example which we jus

l3 saw this moming and haven't had a chance to

14 analyze yet, and then they also rely on the

l5 previous permitting ofthe KULLUK underneat.

l6 the major source provision. This issue was
l7 not reached there, nor is it necessary,
18 because it was a major PSD source based on
l9 the emissions from a single localion.

20 JUDGE STEIN: Okay. I'd like to
2l ask several questions about the 500 meter

22 limitation.
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we look at this as a single OCS source or
multiple OCS sources.

MR. ZENICK: I think that the
cleaner cases, certainly ifyou look at
those, separate OCS sources. But ifthey are
considered to be even a single OCS source,
that does not in and of its tems dictate the
outcome from PSD.

JUDGE STEIN: Am I corect in
understanding that you would agree that
Section 328 allows for more than onE
interpretation of whether the source is the
drillship, you know, each attachment
considered one source versus the wav vou'vt
interpreted it?

MR. ZENICK: The position stated by
the Region was that it was not a matter of
Chewon I that they were interpreting, it was
Chelron II, subject to multiple
interpretations. I think it was very clear
from the questions that you had for
petitioners-
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MR. ZENICK: Yes, Your Honor.
JUDGE STEIN: And in particular, as

I read through the Response to Comments anr
the Statement ofBasis and briefs, I see
different things in different places, and I
would like to understand what is it that EPA
relied on in making the determinatjon as to
500 meters.

MR. ZEMCK: Yes, Your Honor.
Could I please start by just trying to make a
slight clarification with respect to the way
tbe Region X did its analysis here? The
Region actually in the first instance
concluded that it would be appropriate to
determine that the stationary source for PSD
purposes would be the drillship itselt, even
without the 500 meter zone. And that is we
look at page 59 ofthe Response to Commentl
on to page 60, the paragraph going across.

And it is in that paragraph where
it describes why it was appropriate to
consider the individual drillship to actually

l6  (Pages 58 to 61)
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I be the OCS source.
2 And in doing so, they discuss
3 common sense notion ofa plant does not
4 suppor"t aggregation in which no emission
5 gathering activities occur. Even ifthey
6 were in the same box, they would be likely
7 separated by a number ofmiles. They don't
8 share a physical connection, and they arc nol
9 dependent on each other. There's evidence

l0 from the applicable interpretation the agencl
I I has done before physical connectedness and
l2 independence are important factors in
l3 reaching the adjacent determination. In the
l4 first instance, they determine that the drill
l5 site itselfwould be appropriate. They have
16 a request in frcm Shell to include a
l7 500-meter zone around the ship in order to
18 accommodate cefiain local air quality
l9 concems. Specifically, Shell sent an e-mail
20 suggesting that ifthe two ships were
2l operating within 500 meterc of each other at
22 exactly the same time there was a potential

64

I accepted extending that out because ofair
2 quality concerns and saying that given the

3 requests from the out plant that we beli€ve
4 -- and in order to provide additional
5 protection, we think it's appropriate to draw
6 that wider circle and consider an1'thing
7 within that circle be contiguous or adjacent
8 for purposes ofthe PSD.
9 .fUDGE STEIN: For purposes of our

l0 decision in this case, then, since the

I I Response to Comments assumed that within 501

l2 meters was contiguous or adjacent, should we
l3 continue to understand that that reflects the
l4 agency's position, or is the agency changing
l5 its response?
16 MR. ZENICK: It's not changing its
17 position. Certainly, the same analysis that
18 justified the drillship itselfwith no
19 additional distance constituting the
20 stationary source would be equally true if
2l you went out 500 meters, although the Region
22 did not think that that 500 meter boundary

63

I NAAQS violation from the combined emissions
2 of the two within that close a proximity. So
3 tbe Region believed it was reasonable to go
4 ahead and draw the 500-meter circle as an
5 additional precautionary measure, and that's
6 reflected in the air quality concems line
7 lhat appcars wilhin the responsive cornments
8 that was refered to by counsel for North
9 Shore Borough.

l0 JUDGE STEIN: But doesn't EPA state
l1 expressly in the Response to Comments that
l2 within 500 meters it is contiguous or
l3 adjacent?
14 MR. ZENICK: The result of
l5 adopting - it did not believe that that was
l6 necessary as reflected by stalionary source
l7 analysis, which resulted in the conclusion
l8 that the individual drillship itself would be
l9 appropriate stationary source because recall,
20 the building, structure, facility or
2l installation definition gets tiere. In
22 adding the 500 rneters, they basically

65

I was necessary-
2 JUDGE STEIN: ls there analysis --

3 I'm sorry. Just one moment. In the record
4 ofthe facts that support some ofthe
5 staternents you quoted me on page 59, at no
6 time do two drillships share a physical
7 comection? At no time is one drillship
8 dependent on support ofone another?
I MR- ZENICK: There's nothing in the

l0 record to suggest that they ever are-
I I They're going to be at different drill sites
12 at different times drilling. There's no
l3 indication in the record that they share any
14 products between the two of rhem, that they
l5 shift crews between the t/wo of them or
16 anything else that would connote the t'?es of
l7 common types of connections that we looked at
l8 in previous PSD determinations. Defined that
l9 they were contiguous or adjacent based on
20 those comments, the comments.
21 JUDGE STEIN: There were a lot of
22 conclusions stated in that particular section

| 7 (Pages 62 to 65)
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ofthe Response to Comments, and I know thi
the Board has several questions about what
analysis or analyses might be in the record
that underlie those particular conclusions.

MR. ZENICK: As f-ar as I'm aware,
it's based on the way that we understand
Shell's operations to be, that they will have
the two drillships out dnlling at separate
Iocations and that there was nothing in the
record to indicate that they'd have any type
ofexchange between them, that they would n
be sharing any -- one does not produce a
product that's shared with another one,
there's no indication they would be sharing
crews in the record, even. There's nothing
in the record to indicate that there are the
tlpe of interdependencies.

JUDGE STEIN: But there's no
19 analysis we can look to in the record where
20 EPA wrote dorvn, you know, how it is they
21 arrived at these conclusions that are in that
22 particular provision ofthe Response to

I I floating anchors that are out that are mor€
2 like long lines ofa spiderweb. Ifthey were

3 in any closer proximity, you would actually
4 have tangling of*re anchors.
5 .IUDGE WOLGAST: And where is that
6 analysis ifthey don't operate within the
7 proximity that youjust referenced that there
8 wouldn't be an emissions violation?

9 MR. ZENICK: The infbrmation in the
l0 record simply indicates that outside of500
fl I meters, that they would not have a problem,

l2 that the information we received, the
l3 analysis we received from Shell indicated if

14 they were past 500 meters, there would not be
15 a potential problem. Ifthey were in 500
16 melers, you have a potential problem.

l7 JUDGE WOLGAST: And where is that

18 MR. ZENICK: That is at Exhibit

l 9  E 3 2 .
20 JUDGE STEIN: What is E32? Is that

2l an analysis?
22 MR. ZENICK: It's an e-mail fron

67

I Comments-
2 MR. ZENICK: There's nothing beyond
3 the Response to Comments.
4 JUDGE WOLGAST: To go back to your
5 example of if the drillships were within some
6 proximity to each other that there's some
7 potential for a NAAQS violation, I'm not
8 understanding how the 500 meter as the only
9 geographic restriction presupposes that you

l0 won't have that scenario, or guards against
l l  i r .
12 MR. ZENICK: The information that
l3 the agency had received that the ships are at
l4 least 500 meters apart, there wouldn't be a
l5 NAAQS violation because North Shore Borough
l6 acknowledges in its brief it's not possibl€
l7 for the ships to operate within 1200 meters
l8 ofeach other because ofthe anchors. One of
19 the ships has a 500-meter anchor length. The
20 other one has a 700-meter anchor length.
2l This is not the typical length ofa ship
?2 anchor you thint of. They're actually

69

i Shell indicating that the analyses that they
2 had conducted indicated that that was where
3 they -- the ADC did not do an independent
4 analysis of the potential NAAQS violations
5 because it is not required to do so under the
6 minor source permitting requirements. It's
7 only required to make that determination on
8 source-by-source basis, and since it had
9 already determined that the individual

l0 drillships at the individual drill sites were
1l the source, it wasn't required to consider
12 the total sum of different sources tosether
13 in evaluating the NAAQS.
14 JUDGE WOLGAST: And are the
l5 calculations upon which Shell relied included
16 in the record?
17 MR. ZENICK: No, Your Honor.
I 8 JUDGE STEIN: Just one more
19 question on this 500 meters. Ibelieve in
20 the same page of the Response to Comrnents
2l says beyond this distance. The Response to
22 Comments actuallv savs 500 miles --

I 8 (Pages 66 to 69)
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MR. ZENICK: Which is an oversight,
I guess.

JUDGE STEIN; -- which assumes you
meant 500 meters, drillship is not
anticipated to have an impact greater than
the EPA's significance levels. Does this
refer to the significant impact levels or the
SILS?

MR. ZENICK: No, Your Honor. I
think it's a not exactly artful use ofthe
term. lt was not a PSD analysis done on two
ships together. My understanding, NSR does
not require that you PSD analysis unless the
state specifically requires that you do so.
As I indicated, the information we have from
Shell indicated that beyond that distance,
you would not have problems with the NAAQS

If I may, there were a couple of
statements that were made -- I also want to
make sure I reserve some time for my
co-counsel to address the other issues --

that I wanted to try to touch upon quickly.

I L

I purpose ofanalysis and appropriately
2 provided PSD permits to the two drillships.
3 Thank you.
4 JUDGE WOLGAST: Let me just

5 understand one lhing. Are you saying that
6 there was no obligation to put any geographir
7 limit in the permit itsell like the 500
8 meters was completely not required by the
9 applicable regs?

l0 MR. ZENICK: The position reflected
I I in the Response to Comments was that
l2 applications ofthe contiguous and adjacent
l3 analysis would lead lo the dnll site itself
14 being the source ard they were not obligated
l5 to put the 500 meters in, that's correct.
16 JUDGE STEIN: Okav. If the - l
l7 have one more question.
18 MR. ZENICK: Oh, of course.
l9 JUDGE STEIN: We've got at least
20 two different - we have got two different
2l drillships, and we don't know where these
22 dnll locations are going to be. Isn't it

I You had asked about the issue of
2 the lease block and whether or not, given the
3 exclusion issues, that's where you would lool
4 for determining impacts, basically, the
5 ambient air analysis. Given the definition
6 of "ambient air" from the PSD regulations,
7 your initial supposition that it would be the
8 borders ofthe ship were actually correct,
9 because ambient air is defined as the area

l0 liom which the public is excluded. Because
11 the public's not excluded from the lease
l2 blocks themselves in terms of going -- of the
l3 water over t}re lease blocks, the ambient air
I 4 would be at the borders of the ship itself as
l5 opposed to the borders ofthe lease blocks.
16 So I'll state that as an initial point.
17 I've run past my time, so unless
18 Your Honors have any additional questions,
l9 I'll just state that given the definition of
20 OCS in the PSD regulations, the Region
21 properly concluded that the individual drill
22 sites were appropriate stationary source for

73

I fair to assume that in the absence of knowing
2 where those locations night be that we would

3 have to assume a worst-case kind ofanalysis
4 so that - assume that the two drillships

5 might be within, you know, 501 meters of one
6 another or that you could pick up the KULLUK

7 it could be done at its drilling at one drill
8 hole, ifI have the correct terminology, and

9 it could move overJ you know,50l,502

l0 meters. Am I correct in understanding that

11 we really ought to be - we should be
12 assuming the worst in the absence ofany
l3 information in the record that tells us that
14 that wouid be bappening?
15 MR. ZENICK: Even if it is t

16 happening, the conclusion was that each one
I / ot lhose rndrvrdual dnll slles rs
l8 appropriate to consider it to be a separate
l9 stationary source because the operations from
20 one location to anotlrer are independent. And
2l given the independence betw€en there, there's

?2 no tie -- drilling at one location doesn't

l9 (Pages 70 to 73)
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I dictate with respect to drilling at the next
2 location in terms ofsearching for -

I JUDGE STEIN: But at no point do we
4 look at the cumulative impact of, you klow,
5 emissions coming liom here, they stop liom
6 here, they move other here? There's no
7 localized way that we should be looking at
8 what's the cumulative impact to the
9 particular area?

l0 MR. ZENICK: The agency has
11 traditionally not considered that in making
12 these contiguous and adjacenl deteminations
13 JUDGE WOLGAST: Let me stop you
[4 rhere. Don't they look at proximity,
l5 geographicproximity?
16 MR. ZENICK: Yes, bu1 that's not
l7 been from the standpoint oflooking typically
l8 at air quality concems. Itrs been trying to
l9 - the building, structure, facility or
20 installation definition and three component
2l parts are directed at trying to determine
22 whal Ihe cornrnon sense notion ofa plant is.

76

I sources are generally precluded from
2 regulation as stationary sources under the
3 definition ofmajor stationary source in 328.
4 And the definition's in there.
5 JUDGE WOLGAST: l'm sorry.
6 MR. ZENICK: I'm sorry, I gave you
7 the wrong cite. I apologize. I apologize.
8 lt's Dot Scction 328, ifs dre general

9 definition section in the Act, 302.
t0 JUDGE WOLGAST: Right. But what
I I aboutjust a generator that's large enough to
12 be considered a source for PSD, like an
13 aquicultural generator that moves from point

14 to point? Under what circumstances would you

l5 aggregate those emissions to determine
l6 whether that generator is a Dajor stalionary
17 source?
18 MR. ZENICK: Well, there are a lol
l9 of circumstances. If itrs a generator that's
20 moving from point to point, say, on an
21 individual farm, they likely would be
22 aggregated as emission points of that fann.

I
2

75

And the common sense notion of a plant isn't
dictated by potential emissions impacts of
the components ofthe plant. In that regard,
Iooking at the 500 meters and adding it
around is something unique and additional in
this particular permit that did not to my
knowledge appear in any other permits EPA
issued in the past.

JUDGE WOIGAST: I thinK That
that -- and I may be misstating Judge Stein's
question, but what I thought she was getting
at is not we got the right geography for the
defi,nition of the source itself. but given
that it's a mobile source, what should you be
looking to in order to determine whether
emissions from one activity to another should
or should not be aggregated?

MR. ZENICK: The agency has not
typically or to my knowledge has ever taken
emission impacts into account in doing that,
in part because with the exception of the OCS
source and now depart (?) ports, mobile
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They would be servicing that same farm at
those times. If it was a generator that
moved from Person A's farm to person B's
farm, it's likely not to be aggregated
because it would not meet the comrnon sense
notion ofa plant to aggregate those two
farms.

JUDGE WOLGAST: Then why is tha
not, just that example, that h)?othetical
example, why isnt that analogous to this
discussion in the sense ofifyou pick up the
drill bit of Ship A and move it, you know,
some small distance, why should the agency
not be looking at an aggregation of emissions
lo delermine whether or not this is a major
sowce as opposed to what we consider to be
the source?

MR. ZENICK: The Board obviously
would -- if they thought that was a relevant
factor, could add that. We have
traditionally not considered em issions
impacts in doing the analvsis. It would be a

20 (Pages 74 ro 77)
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departure from past agency practice on this
issue to do so and would not necessarily
comport with the intent ofthe regulatory
definition ofconnoting what the common sense
notion of a plant is-

JUDGE WOLGAST: So explain to rne
why -- in other words, you're saying so these
two sccnarios, our real scenario and the
hypothetical AG scenario, are completely
disparate. And I'm not understanding why
they're completely disparate.

MR. ZENICK: In  the AC scenar io,  in
a broader operation, the farm itself that is
being serviced, the generator itselfis not
an end ofitself. It needs to move to
different points in order to continue to
service the operations ofthat farm as a
whole. There's broadcr operarions going on.

JUDGE WOLGAST: You're saying you'
never consider the generating unit itself as
moving around a source?

MR. ZENICK: It is unlikely that

80

for PSD purposes the emission should be seen

as a single major source?
MR. ZENICK: If you had reached the

conclusion that those are separate sources,
you would not aggregate those sources. The

definition of "sourcesr! is a result ofthe
aggregation, of the application of the

aggregation provisions, lhough. So you have

building, structure, faciliry, which feeds

into the definition of stationary source.
The stalionary source is defined basically as

any building, structure, facility or
installation. It's a direct relationship
between the two. The only difference betweer

a stationary source and major facility from
the meaning of PSD is simply the total

emissions lrom that stationary source which
was a result ofthe application ofthe
aggregation provisions.

JUDGE REICH: Why don't we hear
from your co-counsel, since we have consume
the rest of your time with our questions? If
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I you would. There are certain circumstances
2 where the generator was large enough, it
3 could potentially get an independent PSD
4 permit as a portable source. That is a
5 voluntary provision we have with the PSD
6 regulations that it can actually, ifit's
7 large enough in its emissions at all points,
8 it would exceed the major source thresholds
9 at those looations, it can actually get a PSD

l0 permit to move from one location to another
I I without having to go through an entirely new
l2 PSD analysis.
13 JUDGE WOLGAST: Let me just ask onr
l4 more thingjust to make sure I understand.
15 So if we then -- to stay with that
l6 explanation of why it would be dissimilar, if
17 you had, then, looking at these as two
18 separate sources, same ship, Drill Bit A and
l9 Drill Bit B in close proximity, are you
20 saying that there's no instance in which the
2l agency would look at the aggregation of two
22 separate sources to determine whetler or not

8 l

I we could hear briefly from your co-counsel.
2 MR. ZENICK: Thank you, Your Honor.

3 MS. MATTHEWS: Good afternoon. I'n
4 not sure on the timing.
5 THE CLERK: Five.
6 MS. MATTFIEWS: Okay- I'd like to
7 address briefly three main topics- First,
8 that the oppofiunity for a meaningful
9 participation throughout this permit process

l0 was provided. Secondly, that the permit

1l terms and conditions are sufficient to limit
12 Shell's emissions to less than 250 tons per

13 year and a minor source permit is entirely
14 appropriate. And then fl ally, that lhe air
15 quality modeling demonshation indicates that
16 the NAAQS will not be exceeded as a result of
17 this proceeding.
18 JUDGE STEIN: Could you start with
l9 the second issue?
20 MS. MATTHEWS: Yes.
2l JUDGE STEIN: I think, given the

22 interest of time, we'd rather hear that

21 (Paees 78 to 81)
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1 first.
2 MS. MATTHEWS: This is a permittin
3 action to allow the operation ofa minor
4 source on the Outer Continental Shclf.
5 Region X permitted Shell's exploratory
6 drilling activit5r as a minor source because
7 the terms and the conditions in this permit
8 eil'ectively limit the emissions to below 250
9 tons per year. In this case, the pemit
l0 restricts the NOx emissions very effectively.
I I Shell, the owner, specifically requested the
12 permit contain the permission to emit more
l3 emissions than that.
14 JUDGE REICH: Before we get to the
l5 individual aspects of the permit which you
16 claim will keep the emissions to 245 TPY,
17 what is the agency's position on whether the
18 enforceability issue is preserued for review?
19 MS. MATTHEWS: Our position is tha
20 while general comments regarding
2l enforceability ofthe permit were raised
22 during the public comment period, the

It4

I digested it completely. In AGEC's comments
2 they did mention some concerns aboul some
3 specific permit conditions. And in response
4 to rhat, we did add to some of the conditions
5 as it's spelled out in the Response to

6 Comment, specifically regarding source tests

7 and some fuel usage limits to keep track of
8 how much fuel was used. So we did respond in

9 that way to add more specificity to the
l0 permitting terms and conditions of the
I I permit. But we did not view their comments
l2 as raising a practical enforceability kind of
l3 issue-
14 JUDGE REICH: Thank you.

15 JUDGE STEIN: Given that, I rhink
l6 we'd be interested in hearing about the
l7 modeling issue, unless you can think of
l8 anything else. The modeling issue.

19 JUDGE REICH: Okay.
20 JUDGE WOLGAST: Let me ask you on
21 point before we leave this issue. Even in a
22 synthetic minor permitting context, how under
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specific issues regarding federal
enforceability and practical enforceability
were not raised. Ald our Response to
Comments did not really address practical
enforceability of the pemit terms because it
was not specifically raised. So we don't
believe that it is effectively prcserved for
review.

JUDGE REICH: On that point -- and
I don't know if she even had a chance to see
the North Slope reply brief. And ifyou
haven't, then feel free not to answer the
question. But among the things they cite is
they do cite an AGEC comment, which is thr
only thing that I saw in there that they
cited that actually made specific reference
back to enforceability in the context of a
synthetic minor. Why does that comment, i{
you're familiar with it, not preserve the
issue for review?

MS. MATTHEWS: I did very briefly
review the reply brief I can't say that I

85

the Alaska regulations would you avoid having

to do a maximum emissions calculation?

MS, MATTHEWS: Under the Alaska

reguJations, which are the conesponding

onshore regulations that we would tum to

here, at l8 AAC50.540C2, those provisions

spell out the requirements for modeling to be

conducted under a minor permit. And the

minor permitting rules simply do not require

that the combined concentrations ofotber

sources be considered or included in that

modeling analysis, Either do the rules

require that a specific model be used and

strict compliance with Appendix W is also not

rgquired under those provisions- So we agree

that a cumulative analysis was not done rn

this case to combine the emissions between

the KULLUK and the FRONTIER DISCOVERER.

was not necessary under the mino. permitting

rules in this case. And moreover, it doesn't

seem like it rvas really needed under the

facts oftbis case given, as my colleague
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describcd, it's not practically possible lor
the two drilling ships to be co-located thal
closely together so that they would -- so
that their impacts wou1d, you know, would
result in a big impact.

JUDGE STEIN: To your knowledge,
has EPA ever permitted on a drill
s i le-hy-dr i l l  s i te  basis  - -  and I 'm us ing
that as a shorthand for the drillship when
attached to a site. I mean, we've certainly
heard from the petitioners that lhis very
same ship when perhaps owned or leased by I
different company was permitted by Region )
in a different way where the ship, you klow,
wherever it went, was considered the source.
And we've read your briefs. But is this the
firct time that EPA has ever looked at this
kind ofan operation on a -- effectively a
drill site-by-drill site basis?

MS. MATTHEWS: I'm not aware of
another circumstance that's been permitted
similarly to this one where the drillships

8 8

I JUDGE S'I'E|N: Okay, I think we're
2 done. Did you have one final point you were
3 trying to make?
4 MS. MATTHEWS: I would like to
5 address the petitioner's concem that they
6 raised in the reply briefregarding the
7 govemment-to-governmentconsultation, We
8 included in our brief an Exhibit L, memo that
9 describes the efforts and activities that the

l0 Region engaged in to involve and specifically
l1 request and invite the federally recognized
l2 tribes to initiate government-to-govemment
l3 consultation. So I would point the Board to
l4 thar exhibit to explain the el'fofts that we
15 went through on the govemment-to-govemmen
l6 consultation-
17 JUDGE STEIN: Okay, thank you.

l8 Given that the Region and Shell have not had
19 an opportunity perhaps to fully digest what
20 is in the two -- certainly the reply brief we
2l got this morning, perhaps we will come back
22 to rhis. I wanted to figure out whether the

8't

I are separate. But I do know that in some of
2 the states that are -- you know, that there's
3 records reflected and included in the record.
4 Louisiana, for example, does recognize that
5 sources greater than 500 meters would not br
6 aggregated. So there is circumstances where
7 other states have separated drilling or oil
8 operations that are greater than a quarter
9 mile apa11. Are therc other questions cn

l0 modeling?
I I On a point on the model analysis in
l2 pafiicular, any modeling analysis includes a
13 number oftechnical decisions regarding the
14 choice ofcomputer models. The petitioners
l5 raise concems about the model that was use(
l6 here, the specific inputs put into that
17 model, the selection of specific background
l8 data, where the receptor locations are.
l9 Those kinds ofdecisions are all ofa very
20 techlical nature, and we would respectfully
2l request that the Board defer to the Region's
22 technical expertise in that resard.

89

I parties were seeking to file a reply. And,
2 ifso, how soon that they would envision
3 being in a position to get that to us.
4 MR. ZENICK: Your Honor, we have
5 not had a chance to evaluate whether we would
6 like to at this time. We just received the
7 NSB brief this moming.
8 JUDGE STEIN: Okay.
9 MR. ZENICK: But we can let you

l0 know sometime in the next t-ew days.
I I JUDGE STEIN: Right. If anyhing
l2 else is going to come in, we're going to want
13 it in pretty quickly. So we recognize that
14 you didn't have a full opportunity at least
15 here to let us know your reaction to things
l6 that may have been said.
17 I want to ask one question before
l8 we go on to Region X. Is it the Region's
19 position that Executive Order 13175 does not
20 apply to pemitting activities?
2l MS. MATTHEWS: The agency does no1
22 have a final position on that issue.
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1 JUDGE STEIN: Thank you.
2 MS, MATTHEWS: We have proposed ir
3 the Federal Register notice to that effect,
4 but we have received cornments on that and we
5 have not taken that.
6 JUDGE STEIN: Okay. Thank you.
7 MR. SILER: Your Honor, to my
8 klowledge, Shell Offshore, lnc-, has not been
9 served with the reply brief. At least I've

l0 not seen it.
I 1 JUDGE STEIN: Either one, or with
l2 North Sbore Borough's?
13 MR. SILER; Neither North Shore
14 Borough's nor REDOIL's. We would like an
15 opportunity to reply. Butlhaveto
16 emphasize we would like to do that on a very,
17 very short schedule because, as I said
18 earlier, it is still imperative for Shell
l9 Offshore that we received a disposition in
20 this matter as quickly as we can. And
2l indeed, Mr. Mark Stone, Shell's counsel who's
22 with us today, has told me that it is not
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I get that in sometime next week?
2 MR. SILER: Yes, Your Honor. I
3 should think we could get that in by
4 Wednesday.
5 ruDGE STEIN: Okay. I'll let the
6 Region have an opportunity to take a lcok at
7 it and make their own delermination. That
8 would be helpful.
9 MR. SILER: If I may, I would like

I 0 before taking your qu estions to just step
| | back and establish some basic conlcxl on tw
l2 points. One, olcourse, is the healy burden
| 3 the petitioners bear in this matter to
l4 persuade the Board to grant review on these
l5 petitions. And the second is the importance
l6 of consistency with requirements in the
17 conesponding onshore area as required in
l8 Sect ion 328.
19 This Board has consistently
20 accorded a great deal ofdelerence to the
2l Region's permitting decisions and has
22 repeatedly stated that agency policy favors

9 l

I only the weather that may determine the
2 determinaticn of the Nuiqsut whaling
3 activity, but there is a quota, a number of
4 whales that the Village can take. So it
5 depends on how good the whaling is. That
6 could occur in early September, Your Honor
7 ruDGE STEIN: Okay.
8 MR. SILER: So again, it's very
9 impodant to SLI that we expedite this, and

10 we would ask for the right to reply within a
I I maner ol, say, three days. assuming we can
12 be served with that brief todav. both those
13 briefs today.
14 JUDGE STEIN: All right. I would
15 imagine that can be done. And you certainly
16 have given us plenty ofmaterial to read, so
l7 the additional couple of days will - I
l8 assure you lhat we will still be working on
19 this next week. So if you want to take a
20 couple days to get a reply in and let the
21 Region have an oppofiunity to evaluate it --
22 but ifreplies could be - vou'll be able to

I determination of pemit tems and condition
2 by the Region. As the Board put it in in re:
3 Steel Dynamics, quoting in part, we
4 repeatedly held the standard ofreview is
5 applied stringently in practice. The Board
6 went on to stay, quote, it is infrequent that
7 the Board will grant review in a perrnit
8 appeal. The Board exercises this authority
9 only when the petitions for review and the

l0 administrative record are abundantly
I I persuasive that the Board's active
12 involvement in the matter is w arranted.
13 On technical issues, ofcourse, the
14 burden is higher still, as the Board
l5 articulated this standard in in re: Peabody
16 Westem Coal Company, quote, when a
17 petitioner seeks review of a permit based on
l8 issues that are fundamentally technical in
l9 nature, the Board assigns a particulady
20 healy burden on the petitioner. Where a
21 permit decision pivots on the resolution ofa
22 genuine technical dispute or disagreement.
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I the Board prefers not to substitute its
2 judgment for the judgment of the
3 decision-maker specifically tasked with
4 making such determination in the first
5 instance-
6 We would submit that NSBs and
7 REDOIL's petitions raise almost entirely
8 technical issues on which they carry
9 particularly heavy burden to show clear

l0 eror.
I I JUDGE REICH: Do you think the
l2 delinition ofan OCS source is a technical
| 3 issue rather than a legal issue?
14 MR. SILER: I rhink ir's a
| 5 technical issue, Your Honor, when it
l6 implicates so many technical issues,
l7 including with respect to source aggregation
| 8 for example, the degree ofthe way in which
19 these putatively arggregated sources operate,
20 what their emissions are, what their
2l functional relationship is and, ofcourse,
22 what their proximity is. These are all
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I parity between sources onshore and offshore.
2 It says, quote, air pollution control
3 requirements shall be the same as would be
4 applicable ifthe source were located in the
5 corresponding onshore a rea
6 To the extent the petitioners are
7 now disputing Region X's interpretation or
8 application ofregulatory requirements, we
9 submit that the Board should be pretty well

l0 asked of views on the permits. And in that
l1 regard, the record demonstrates that Alaska
12 did. in fact. review comment on and secure
13 changes in both permits. The conments wefi
14 submitted on May I I, 2007. They're in the
l5 record. The ADAQ person reviewed the
16 applicable requirements under Alaska law,
l7 concluded, and I quote, the Division of Air
18 Quality finds that the Shell Ofl-shore, Inc.,
19 exploration plans will be consistent with
20 Alaska air quality statutes and regulations
?l ifcertain altemate measures are added. And
22 lhr:se included, as we may discuss later,

v)

I technical issues best ascertained by the
2 permit staff at the Region.
3 ruDGE RIICH: Do you think the
4 basic struclural relationship between 328 an<
5 the PSD regulations is a technical issue or a
6 legal issue?
7 MR. SILER: That's a regulatory
8 legal issue. But again, it's one on which
9 petitioners have a burden ofshowing clear

l0 error.
I I .TUDGE REICH: Uh-huh.
12 MR. SILER: And I think as we will
| 3 see during our conversation here, many -- in
14 many respects, the Region has exercised
l5 reasonable and informed discretion on these
l6 matters, and their discretionary
l7 delerminaticns should not be distufted.
l8 The second overarching principle I
l9 wanted to afiiculate was -- it's been alluded
20 to before, but it's worth revisiting, and
2l that is Section 328 mandates that in
22 rezulation of OCS sources there should be
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certain measures designed to improve the
enforceability and precision and accuracy of
the owner-related limitation that was in the
permits.

JUDGE STEIN: Did ADAQ, I guess, i
that's the way you refer to them, comment at
all on the 500 meter limit? And I ask that
because EPA refers in the Response to
Comments to their failure to object to that
limitation. But I was wondering if you could
tell me ifthere was anything in particular
that they said about that limitation other
than their alleged failure to object.

MR. SILER: I don't believe they
did, but there were any number of issues that
they did not go through as a catalog every
issue in the permit but simply determined
that it would be consistent with the
regulations in corresponding onshore area
with respect to requirements in the permits,
with a few modifications, all of which as
counsel for the reeions that were made.
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I As this Board has previously said
2 in the Teck Cominco case, we do give general
3 substantial def'erence to the state's
4 interpretation of its ou'n laws. In this
5 case, Alaska reviewed these permits and lbun
6 them consistent with the corresponding
7 onshorerequirements.
8 Petitioners have not alleged or do
9 not believe they had misinterpreted its own

l0 regulation of the laws. There's no such
I I contention before the Board, and so given
12 that there's no dispute that Alaska has
l3 confirmed that these permits are consistent
14 with the COA requirements, we would submir
15 that as a matter of law, the mandated
l6 Section 328 has been satisfied and the
l7 permits should be upheld.
18 JUDGE STEIN: Mr. Zenick referred
l9 to an exhibit, I don't know if it was Exhibit
20 E, that apparently is the basis for the
2l statement in the Response to Comments -- I
22 may have the exhibit number wrong -- that
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I basically said here is, first ofall, we've
2 seen the memorandum that the administrator
3 wrote on the application ofsource
4 aggregation under PSD to oil and gas
5 facilities onshore and offshore. And we've
6 taken note of his reference to the fact that
7 some southem states have used a one-quarter
8 mile proximity test within which sources will
9 be aggregated if tley're on contiguous or

l0 adjacent property. So in this submission,
I I Shell sard we would like to have and will
l2 agree to a 500 meter spacing. They said,
13 quote, SOI commits to a minimum spacing o1
14 500 meters between sites in any one year,
l5 which is greater than the suggested
16 quarter-mile radius. Furlhermore, from an
l7 impact analysis perspective, this distance is
l8 sufficient even under the worst combinalions
l9 ofsource, locations and winds to avoid
20 impact aggregation.
2'l JUDGE STEIN: But the data that
22 underlies that is not in the record, is that

99

I were outside of this 500 meter lirnit,
2 significance levels would -- wouldn't be
3 exceeded. He said there was some analysis
4 that was done by your client as the basis for
5 that. Do you know whether that particular
6 exhibit includes numbers so that we could see
7 what it is that's being relied on here? As
8 you probably gathered, the support for that
9 particular Response to Comments is something

l0 that's of great interest to the Board in
I I terms of understanding what the basis for it
12 is .
13 MR. SILER: I think the record
14 document that pertains to this is the
l5 addendum that was filed to the permit
16 application on March 26,2007. And it
l7 addressed a number ofissues, but it also
18 addressed Shell's request for the
19 owner-requested limit for a minimum 500 meter
20 distance.
2l As Your Honor will see ifyou have
22 a chance to look at this, what Shell
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conect?
MR. SILER: I don't believe it is,

Your Honor. I know that modeling was
performed and worst-case aggregations were

construcred of tu o facilities operating

simultaneously, and it was determined that

500 meters -- that the NAAQS would not be
exceeded if the distance were 500 rneters or

greater. As iar as I know, that is not in
the record.

JUDGE STEIN: Okay. Just for point

ofclarification, more for perhaps the Region

than for you, my understanding is that

despite what might be in the Region's reply

brief, they took position in Response to

Comments that they were not relying on the

Wamrm memo. And so I understand yow poin

is what Shell wanted, but for purposes of the

Board's consideration, they did take that
position in Response to Comments.

MR. SILER: I understand that, Your

Honor. But I think when you read the Warrum
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I memo, you'll see it is a very good exposition
2 of20-plus years ofhistory ofhow the agency
3 has applied the aggregation ofadjacent or
4 contiguous facilities and how that can be
5 applied reasonably in the oil and gas
6 situation where, contrary to this extremely
7 literalist position that they are taking,
8 rvhich is that a lease constituting 5,000 plus
9 acres is a property, that ifyou have two of

l0 those touching each olher, you have
I I contiguous properties and any source located
l2 an)"where on th€re, these two sources should
l3 be aggregated and, moreover, that ifyou have
14 adjacent sources which are said to be close
l5 and nearby, it leads to franlly
l6 unadministrable and ridiculous results. I've
l7 put on the projector hcre -- perhaps your
l8 technical person can project this for us.
19 JUDGE STEIN: Mr. Kuchera?
20 MR. SILER: This will give you some
2l idea ofthe geography involved here. Ihis
22 map, which is captioned SOI Exhibit 8, Augu
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same source. And frankly, that has no --

that makes no sense. When you're talking
about localions, it could be 300 miles apafi
and are completely remote from each other in
terms of any air quality issues.

Similarly, the rule for which they
contend and they assume to be inviting thts
work to fashion some altemative, because I
noticed that counsel for NSB focused almost
entirely on the question of two drillships
operating in proximity to each other whereas
the rule for which they contend in their
briefs is that any two sites that are drilled
by the same ship that are on contiguous
leased blocks should be aggregated, even
though those are not going to be simultaneour
emission sources. Nevertheless, the rule for
which they contend, the only articulated rule
they offer is, yes, that any two locations on
contiguous leased blocks, even ifthey are
drilled consecutively and are 55 miles apatt,
should be aggregated under some -- under
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I 10.2007. shows the location ofShell's lease
2 blocks in the Balkan Sea which are covered b
3 the MMS authorization. And as you will see,
4 Your Honor, with respect to contiguous lease
5 blocks, those that actually touch, you could
6 actually have sources that were as far apad
7 as 55 miles, by our reckoning. And dependin
8 on how you define "adjacency," which no onr
9 knows, because there are -- no definition's

l0 been offered. Ifall ofthese blocks are
i I determined to be close enough to each other
l2 to be deemed adjacent, you could have sourcr
13 as far as apart as 300 miles be aggregated.
14 This same analysis, I might add,
l5 applies equally to the question of whether a
l6 drillship which detaches from Location A anc
17 moves to Location B is or is not the same
l8 source that it was. The rule forwhich
19 petitioners contend here, because they're
20 offered no other in response to the agency's
2l determination, is that the drillship, no
22 matter where it soes" continues to be the
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I their interpretation that lease blocks are
2 property.
3 JUDGE STEIN: Isn't the challenge
4 that we have here is that we don't really
5 know how far apart the drilling will occur,
6 that Shell may -- you know, you may not kno
7 even after you begin operating, that the
8 challenge I think for the Board in Iooking at
9 this 500 meter limit is, you know, is it
l0 really realistic to think that ship number
11 one will attach, do its thing and then, you
12 know, disengage from the seabed and move t
l3 an area that's not 55 miles away but is
14 really quite close? And that presents a
l5 slightly diff'erent question, because that
l6 presents a question ofhow solid is the
17 support fbr the conclusion that 500 meters
18 really is a limit within which there's not
l9 going to be a NAAQS violation?
20 MR. SILER: Under your
2l hypothetical, I'm assuming this is one vessel
22 in which Location A to Location B. so let's
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I discuss that hlpothetical.
2 JUDGE STEIN: Correct.
3 MR. SILER: The 500 meter
4 limitation is not essential for the
5 determination. And, indeed, it's largely
6 irrelevant to the determination of whether or
7 not these two drill sites you posited that
I are 501 meters apad are contiguous and
9 adjacent for purposes of aggregation under

10 the PSD standard. The test that's been
1l articulated over and over again, most
l2 recently in Mr. Wamrm's memo, going all the
l3 way back to Alabama Power, this unique
l4 situation where sources can be aggregated
l5 under certain limited circumstances, whether
l6 this proposed aggregation resembles a commo.
l7 sense notion of a planl, because go back to
l8 the Alabama Power, the Court was prescindinl
19 directly from the fact there was a PSD in
20 Section 169 some reference to plants. So the
2l plant is a crucial concept.
22 Continuity and adjacency are
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product someplace else?
And even under that analysis, there

are limitations. Agencies consistently say
you don't regulate every emission source on
pipeline. lor example . It's transporting
product.  But that is the central  quest ion
here-

Cetting back to your hypothetical,
now, ifyou have a vessel drilling at
Location A moving and drilling another wel
at Location B, they are independent
activities. They do not depend on each
other. They're separate in time. In your
hypothetical, consecutive. The air impacts
are consecutive, not additive. And this --

the agency reasonably determined, as Mr.
Zenick said, under this situation, the 500
meter rule is really just out of an abundance
of caution and unrelated to the question cf
whether these should be aggregated.

It is instead something that Shell
suggested because Shell had done modeling
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important, but at the end of the day, colnmon
sense notion ofa plant is what the agency
has consistently applied. It's what Mr.
Wam.rm said would govem his determinationr
under the unique situation where you have
vast properties onshore or offshore, where
you have drill sites that occupy small areas.

And the question of plant implies
some kind of functional connection between
the aclivities. For example, you will find
in the record the Alaska Department of
Environmental Conservation's determination
with respect to source aggregation in the
onshore Prudhoe Bay unit, which was issued :
2004 and as to which the administrator
declined to object in 2005, in which they
make the point that onshore, just like
offshore, because you have vast distances,
what you need to look at is whether two
facilities operate as a confluence of a
plant. Does Point A send raw materials to
Point B for processing? Point B send the

109

conceming the protection of the NAAQS which

showed that at the hull of the ship, the
NAAQS would not be exceeded, but the question

would be what if there was an additive effect
from another promotional vessel, a separate
source for PSD purposes but possibly a

contributor for NAAQS compliance? And it was
determined that 500 meters, as was said in

this addendum, would not -- would be

sufficient to preclude any additive
exceedings ofthe NAAQS and any health risk
to people who might be in that proximity.

I submit to the Board that these
are different issues. 500 meters is not the

criterion for source aggregation. Your
acceptance so far is Shell has accepted that

as parl of the owner-requested limitations
for this project.

JUDGE STEIN: Do you agree that the

drillship in a particular drill site is the
source, if I understand it corectly, and
that when it detaches, that's the end ofthat
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I source? lsn't there discretion on the part
2 ofEPA to have interpreted it that it's the
3 drillship itselfat these different
4 locations? Or is it your position that EPA
5 does not have discretion to make that
6 determination?
7 MR. SILER: Our position would be
8 that based on the literal language of the
9 regulation which says that in Part 55.2 that

l0 an OCS source is only a source when it's
l1 attached, that when this source finishes
l2 drilling and detaches, it ceases to be that
l3 source. Ifit reattaches someplace else,
14 it's another OCS source, But nothing in that
l5 regulation suggests to us that EPA could havt
16 an on-agair/off-again source, OCS source
l7 status for a vessel for drilling.
l8 JUDGE STEIN: Isn't that
19 effectively what they've done in some of
20 their other permits in the ARCO permit in
21 '93, the Region IV situation?
22 MR. SILER: The ARCO permit. Your

tt2

I aggregate, but when you look at number of

2 sites ARCO was going to drill and did drill,

3 the emissions per site were almost twice whal

4 the -- may have been more than twice whal tt

5 request of the limit would be for -- under

6 these pemits for this time arotmd.

7 JUDGE STEIN: Environmentally, whr

8 are we really arguing about here in the sense

9 ofifa PSD analysis were required, what in

l0 practical terms -- do we know what in

I I practical tems it means for this particular

l2 ship or set ofships? Or is that something

l3 that's really -- drat, you know, hasn't been

14 reached because that's not the determination
l5 that's been made?
16 MR. SILER: I don't think it has -

17 I personally don't klow, Your Honor. I knou

18 that there would be somewhat more modelinl

19 requirements and - but beyond that, I'm not

20 sure why dre decision was made to permit it

2l in this fashion.
27 I will say that the consultants

l

I Honor, you're referring to the previous
2 permitting. As I recall it, there was some
3 discussion earlier about aggregation of
4 sources under the PSD permit, but there
5 really wasn't any aggregation. ARCO
6 permit ted lhat,  that vesscl 's emissions, on
7 the assumption that all ofthe emissions
8 would be subject to aggregation, whelher as
9 single source or as an aggregating source.

l0 The issue was never addressed, but there war
I I no -- there was no decision by an agency tha
12 the emissions from difl'ering ARCO drilling
l3 sites should be aggregated. The issue never
14 came up.
15 JUDGE STEIN: But it wasn't an
l6 illegal permit, I take it.
I7 MR. SILER: It wasn't an illegal
l8 permit. It was the method by which that
19 permittee chose to pemit.
20 If I may say so, Your Honor, seems
2l to me somewhat ironic that the emissions,
22 when you average them, not that they were

l l 3

I ARCO engaged in this project, Air Sciences,
2 they were among the country's most rcspecte(
3 air pollution consultants. Ifyou go to
4 their website, you will see that they work
5 for the agency, they work for other federal
6 land managers, and they work for the states.
7 And, indeed, they say they work for some 20
8 Indian tnbes. So these were experts AACA
9 engaged - I mean that Shell Offshore

l0 engaged. We attempted to do this nght in
I I every respect and provide any and all
12 information that the agency wanted in this
l3 exercise-
14 JUDGE REICH: I understand that you
l5 don't consider the drill sites contiguous or
16 adjacent, butjust to understand again the
l7 relalionship between 328 and the PSD
18 regulations, can there be a set of
l9 circumstances where you have more than one
20 OCS site that the agency determines should b
21 treated as a single stationary source under
22 the PSD repulation?
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NlR. SILER: Your Honor, you're
asking whether there could be two sources
that are actually separate OCS sources?

JUDGE REICH: Right, that can still
nonetheless be considered a single stationary
source based on adjacency or --

MR. SILER: I can see
hypothetically that could be the case ifyou
had a permanent installation ofproducing
wells, for example, and a processing plant to
which they were sending oil to be processed
and improving qualities ofproduct. Indeed,
I believe that that was the thrust ofthe
discussion earlier in terms of permining in
the Gulf, that these are pemanent operations
where you have producing wells, a number o1
which are providing product lo a processing
plant. and that again. Your Honors, is
exactly what the 2004 permit ADAQ issued tr
BPXA shows would be the case onshore in
Alaska, what they call the wheat and spoke
analysis where you actually have permanent
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sovereignty. Could we have a couple minutes
for that?

JUDGE Sl EIN: You could, but I have
one more question before I let you go. And
in Section 328C, there is after Sub l, the
little i, I liule i, 2 little i, 3 little i,
there's a sentence that says such activities
include but are not limited to platform and
drillship exploration, construction,
development, production, processing and
transportation. What does the transportation
refer to, if we know? And, two, do we know
why the statute refers to activities rather
than equipment activity or facility? lfs a
point that I've been trying to u derstand,
and I thought perhaps you could shed some
lielt on that.

MR. SILER: Let me address the
second one, because North Slope Borough make:
an argumenl based on tbe word "activity,"
suggesting that that means that a drillship
rernains the same source no matter how far

1 1 5

production wells providing product to
processlng plants.

JUDGE REICH: So ultimately, it's
the lacts and the circumstance that preclude
considering different siies to be a single
stationary source for PSD purposes rather
than the pure legal analysis under 328.

MR. SILER: To the extent that
follows -- and I believe it does -- from the
hlpothetical we just discussed, yes. But I
believe also that that's a question of
technical expedise. And, more importantly,
it's clear from your decisions and fiom the
-- and from EPA's repeated guidance on the
subject lhe queslion of aggregation is a
case-by-case detemination which again
implies and implicates technical knowledge o
the part of the permit writers in the Region.

I see that I'm out of time, and I
had hoped to be able to allow my colleague tc
address briefly the issues on
intergovemmental consultation and tribal
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I away it goes, who's operating it, where it's
2 drilling, whatever.
3 Our reading ofactivities, in fact,
4 bolsters the contrary interpretation because
5 the activity ofexploration drilling can only
6 occur when a vessel is attached to a flooring
7 of the sea in some means or another- So to
I us, the term "activity" in that part of the
9 statute is entirely consistent with EPA's
l0 long-settled interpretation that sources -- a
1l vessel only when attached to the seabed is an
12 OCS source.
13 As for the transportation, I would
14 only be speculating, I'll be frank. But it's
15 clear that it doesn't apply to vessels in
16 transit, because it does not regulate them in

rl7 that fashion.
18 JUDGE STEIN: Okay. Why doesn't
19 your colleague take a couple minutes, then wr
20 will go to rebuttals.
2l MR. SILER: Could we have a couple
22 of minutes for my colleague, Your Honor?
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JUDGE STEIN: Yes.
MR. SILER: Thank you.
MS. MATHIASCHECK: Good aftemoon.

I'll keep this brief. Ijust want to address
a couple ofissues on the draft guidance the
EPA has discussed earlier.

On Executive Order 13175 on
go\emmcnt-lo-govemment cot)sultation,
consultation with the tribe specifically in
this instance, said Region X failed to comply
with the order which provides for
consultation and collaboration between the
U.S. and the tribes as sovereigns regarding
policylevel actions.

The guidance itselfsays that, or
the Executive Order, excuse me, says that
agencies shall respect Indian tribal
self-govemed and sovereignty, and that's the
key issue here, because it is not simply that
any action which may affect an Indian tribe
is relevant :in this Executive Order, but it's
an issue that affects tribal govemments as
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I compliance by tribal governments, these
2 actions will not have direct effects on
3 governments and u,ill not have tribal
4 implications.
5 By the same token, the guidance
6 goes on to explain that it focus on
7 regulatory directives and unfunded mandates,
8 addressing the issuc oftreating the tribal
9 sovereign as sovereigns in a situation where

l0 they might otherwise be burdened with
I I regulatory or other burden.
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Permits issued to nonprofit
facilities, even ifthey may have an effect
on tribal lands, are not within the scope of
the Executive Order as EPA guidance makes
clear. Even if the facility is located in or
near Indian country or some other area of
interest, since the effect on the tribe would
be indirect in nature, the pemit does - the
permit's issuance is not something that is
subject to Executive Order.

And I think as EPA set forth in the
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1 govenxnents as sovereigns. The Executivt
2 Order itselfmakes clear on its face it does
3 not apply to permitting decisions such as
4 this. It applies to regulations, legislative
5 comments or proposed legislation, other
6 policy statements or actions that have
7 substantial direct effects on Indian tribes.
8 A permitting action that does not apply to
9 the tribe, it does not treat the tribe as a

10 subordinate entity, it does not replace a
I I regulatory burden on the tribe, is not the
12 sort of thing that this Executive Order is
l3 aimed at, and that's precisely what EPA's
14 guidance is getting at.
l5 I realize that it's draft guidance
16 that has not been finalized and the region
l7 does not have a position on it yet, but it is
l8 fully consistent with the language of the
19 Executive Order itself. The EPA drafted
20 guidance goes on to explain that to the
2l extent that permitting actions do not in and
22 ofthemselves require anv action or

t2l

I briefing in a fair amount ofdetail, so I

2 won't go into it at this point, EPA has

3 already complied rvilh the functional
4 equivalent ofthe Executive Order anyway by
5 its outreach to the tribes and to the various

6 federally recognized entities in the North

7 Slope.
8 I think that's all I need 1o cover
9 today. Thank you.

l0 JUDGE STEIN: Thank you. Thank yor

I I very much.
12 MR. SILER: Before we break, may we

l3 move into the record the exhibit that I was

14 referring to, which is SOI Exhibit A?

15 JUDGE STEIN: Is it currently in

l6 the record?
11 MR. SILER; lt 's a clearer version

l8 ofa map that's currently in the record, and

19 it's in nice ful1 color.
20 JUDGE STEIN: Why don't we have it

2l at least lodged with the clerk and go from
22 there.
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I MR. SILER: Very well, Your Honor.
2 JUDGE STEIN: Mr. LeVine, we will
3 try to allow you time to proceed without
4 technical difficulties, and you have five
5 minutes for your rebuttal.
6 MR. LeVINE: Thank you, Your Honor
7 I will be brief. And I'd like to address
8 th.ree main points.
9 The first concems two questions

l0 that Judge Stein asked regarding the languag€
1l ofSection 328 ofEPA's response that it is
12 subject to two interpretations. We have mad€
l3 the argument and discussed the words of the
l4 statute, and I would remind the Court this
l5 language is not open to two interprelations
l6 because Congress made absolutely clear its
l7 intent. It was responding to concerns about
l8 significant air pollution on the Outer
l9 Continental Shelf from drillships and from
20 the associated icebreakers and support
2l vessels which can emit even more pollutants
22 than the drillships themselves. It would
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I -- and the fact there's not icebreakers or
2 other high-emitting support vessels, it may
3 never be a porlable stationary source movinl
4 from place to place onshore would have
5 emissions in excess of250 tons in onc ycar.
6 Finally, I'd like to adtuess this
7 idea that somehow, the reading ofthe statute
8 allowing lbr -- requiring that this single
9 drillship be a single source throughoul the
l0 year would lead to an absurd result. That
I I question isn't before the Court right this
12 minute. It's purely a hypothetical idea that
13 the drill sites might be really far apafi.
14 And the question that really is at issue here
l5 is whether the EPA can separate these sourcl
l6 by drill site, not by any particular
l7 distance. And it's not that the EPA might be
l8 without any discretion to limit the scope of
l9 this review should the EPA decide that this
20 was -- the geographic limit was appropriate.
2l It might look to the requirement that this
22 regulation compofi with onshore regulations

t23

I contfavene this intent to allow a drillship
2 to be separated by a well site.
3 In addition, Congress went on, as
4 Judge Steinjust pointed out, to include
5 transpofiation activity, transportation and
6 other activities in the purview ofthis
7 provision. This broadens the coverage ofthr
8 statute arguably and evidences Congress'
9 intent to draft broad coverage here.
l0 Second, I would like to address a
I I point that was raised by Shell, that somehow
12 treating this single drillships at different
13 sites as a single source would be contrary to
14 onshore regulation. Shell has produced and
15 EPA relied on a letter from DEC. That
l6 letter, to my knowledge, doesn't address this
17 specifrc question, nor is there any reference
l8 to any onshore regulatory structure that
l9 would be inconsistent with this approach.
20 And there's no showing that this situation
2l has ever arisen onshore. Given the
22 relatively low emissions from drill rigs of

r25

1 And the onshore areas are regulated according
2 to attainment and nonattai nent areas, which
3 is an idea referenced in Section 328. So
4 that might provide a reasonable geographic

5 limit, should EPA require one.
6 And ifl could have another moment,
7 I'djust like to touch on the idea that the
8 500 meter limit wasn't neccssary in

9 determining whether the sources were
l0 contiguous and adjacent. In the Statement of
I I Basis, EPA says, quote, what needs to be
l2 determined is the maximum distance between
l3 two OCS sources for which EPA still consider
lr+ them to remain close enough in proximity so
l5 as to be considered contiguous or adjacent.
16 We are determining that distance in this case
l7 to be 500 meters.
18 That is the reason given in the
l9 Statement ofBasis for determining that the
20 drill sites should not be aggregated.
2l JUDGE REICH: Could you give us the
22 cite to the Statement ofBasis?
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I MR. LeVINE: I believe that's in
2 page l0 in the KULLUK Statement of Basis. l
3 will look to make sure. But if not, it's
4 referenced in our petition and I think again
5 in our reply brief.
6 In conclusion, EPA acled
7 arbitrarily and contrary to the plain
8 language ofthe Clean Air Ac1 by lreating the
9 s ingle dr i l lsh ip as a s ingle source in  a

l0 given year. lt also failed to explain its
I I use of500 meters as an incidence at which
l2 emissions from separate OCS sources need no1
I 3 be aggregated. For those reasons -- sorry.
14 It is page l0 in the KULLLIK Statement of
l5 Basis. Forthat reason, the Board should
l6 vacate these permits and remand it to the
l7 agency. Ifthere are no further questions, I
l8 will tum this over to Mr. Winter.
t9 JUDGE STEIN: I think we have no
20 firrther questions. And thanl you very much.
21 And we will tum this over to Mr. Winter.
22 MR. WINTER: Thank you, Your Honor

128

1 but we hat'e no idea what's contained in that
2 modeling. The North Slope's staff, Borough
3 staff was never given an oppLrrtunily to
4 review that information, and the Board has n(
5 ability to delermine whether this 500 meter
6 limit will, in [act, prevent unacceptable
7 health risks to North Slope residents.
I And this entire conversation I
9 think has operated in a vacuum without that

10 adequate consideration at least before the
I I agency during the permitting process of
12 whether these combined emissions will, in
l3 lact, prescnt that health dsk. I think
l4 there's adequate infomation in the record to
15 give rise to that suspicion in question, and
l6 EPA should have done a much better iob of
17 taking a look at that.
18 I would ask the Board to look at l8
19 AAC 50.540, Subsection 2, there has to be a
20 demonstration that the proposed stationary
2l source will not interfere with the ambient
22 air quality standards. So there does have to

t2'7

I Could I just confirm that you-all can hear me
2 in the courtroom?
3 ruDGE REICII: Yes, we can hear you
4 just fine.
5 MR. WINTER: Okay. Thank you very
6 much. Your Honor, I'd like to retum to this
7 issue that I -- what I'd liked to pick up on
8 in my original presentation, which is the
9 question ofwhether there was a combined

l0 analysis of whether the two drillships will
I I or may likely cause a violation of the NAAQS
12 for PMl0. The most fundamental question ant
l3 concern for the Borough is whether these
14 activities are going to present an
l5 unacc6ptable risk to the human heatth of
l6 Nofih Slope residents.
17 It was clear throughout lhe
l8 permitting process that EPA did not consider
19 the combined ernissions and, in fact, EPA
20 conceded as rnuch in its oral argument. We
21 now leamed for the first time today that
22 Shell has done some modeling on that point,

t29

I be a detemrination of whether or not that
2 will take place. It has to --

3 JUDGE REICH: But doesn't the
4 owner-requested limit of 245 tons for NOx,
5 which is in this permit, sort of moot that
6 question in some sense since that pafiicular
7 number, assuming they comply with terms of
8 the perrnit, which, you know, the Board will
9 assume that a company's going to comply wil

l0 the terms of its permit, may be that, you
I 1 know, it doesn't, but that's not something
12 that we're going to assume when we're lookin
13 at the permit. Why doesn't that take care of
14 your concem?
15 MR. WINTER: Even assuming, Your
l6 Honor, that Shell will comply with that 245
17 tons of NOx limit, there are four separate
18 well sites. All can be drilled in close
19 proximif to each other. That will come
20 close to almost a thousand tons of NOx. The
2l evidence in the record suggests that those
22 present direct violation of the ambient air
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I quality standard. So the owner-requested
2 limit only ensures that they stay under the
3 definition ofsource, major source. That
4 does not translate into a guarantee there
5 will be no health threats to the residents of
6 the Nofth Slope Borough. That factual
7 determination has never been made by the
8 agency, and that's the primary issue the
9 Borough is concemed about is the health of

l0 its residents on the North Slope.
I I JUDGE WOLGAST: What record
12 evidence are you relying on when you say
l3 there is the analysis that it will violate
14 NAAQS?
15 MR. WINTER: PlaintifTs Exhibit 12
16 is the response to Congress. Ifyou look at
17 page 93 ofPlaintifls Exhibit 12, &ere's
l8 evidence that the combined emissions ofthe
19 KULLLIK and DISCOVERER may likely, no
20 necessarily as a certainty, but may likely
2l cause a violation of the 24-hour standard, or
22 PM standard. We set this forth in our reply

132

I is that correct?
2 MR. WINTER: That's correct, that's
3 correct. Ald so it very likely - in fact,
4 possible, due to the terms ofthe permit they
5 rvill be operating at the same tirne in close
6 proximity, and we're taking the position they
7 should be permitted together as a single
8 major source. Even setting aside that rnajor

9 source determination pursuant to EPA's own
l0 guidance. even iltrealed as separale minor
I I sources, the modeling pursuant to Appendix V
12 should have included a neighboring minor
| 3 source in the background concentrations, and

14 that was not done in this case. Therefore,
I 5 we have no idea whether or not this is
l6 actually going to result in a violation of
l7 the NAAQS and is going to have an impact on
l8 health ofNorth Slope residents.
l9 Now, other consequences follow fiom
20 that determination, specifically, the

2l Environmental Justice analysis context. EPA
22 and Shell rely on their determination of

1 3 1

I briet

2 JUDGEREICH: What page ofthe

3 Response to Comments was that?

4 MR. WINTER: Page 93 of96, Your

5 Honor. And there are two tables there. (Jne

6 table sets forth the predicted emissions from

7 the KULLUK, and just under that there's a

8 table that sets lbrtb the predicted emissions

9 for the DISCOVERY. Andtheyalso included

l0 the standard, the maximum. The24-hourPMl0

l1 standard is 150 mioograms per cubr'c meter.

l2 The combined emission fiom both the KULLUK

13 and DISCOVERER are predicted to be at least

14 187 micrograms per cubic meter, That's well

15 over the NAAQS for PMl0. There's oothing in

16 the record to suggest that this 500 meter

17 limit will prevent those emissjons fiom being

18 additive. Nothing in the record to support

19 that conclusion.

20 JUDGE STEIN: But you're -- for

2l that purpose, yourre adding together the

22 emissions from the KULLUK and the DISCOVERER,

I
2
-t

A

5
6
7
8
9
l0
l l
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NAAQS compliance as a surrogate for
determining if the impacts on North Slope
residents are disproportionate. And in this
case, that decision is arbitrary. We haven't
looked at the cumulative impact of these two
sources. And both the Executive Order and
EPA's own Envirormental Justice analysis
require that EPA look at the cumulative
impact specifrcally when discussing the
Environmental Justice implications of their
permitting decisions. So not only do we have

12 a problem with the modeling, lack of a
l3 100 cumulative analysis, tley've
14 also fundamentallyunderpriced the agency's
l5 Environmental Justice analysis and the

agency's attempt to rely on NAAQS to act as
surrogate for analysis. We would ask that
the Court remand the permit, give the agency
an opporhrnity to review the modeling
situation, and that the Board accept the
petitions for review. Thank you.

22 JUDGE STEIN: Thank vou.

l 6
t7
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l o
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2 l
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Mr. Winter. I would like to thank all of the
counsel and the parties who have been here
today both for their briefs and also for the
argument today. It's been most helpful to
the Board and will be helpful to us as we
proceed to decide this matter.

Just as a wrap-up in terms of
things that are outstanding, my understanding
is that I've asked the parties to advise us
ibllowing the 9th Circuit argument next week
if there's anyhing that we need to know that
would affect, you klow, timing or stay,
things ofthat nature, that we will be
expecting a reply brief from Shell probably
by Wednesday of next week, and that the
agency will review the reply briefs, make a
determination. But that in any event, any
reply we take we're going to want relatively
soon. And then I believe that Shell's
commitment to provide a reply brief by
Wednesday was conditional on their

l0l being served today with a copy
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of the two reply briefs. Usually you get
those up on our website pretty quickly. I
don't klow whether theyrre up on the websitt
at this point. but if either the pelitioner
or EPA has -- clearly, I want to do what we
can to get copies ofthat as quickly as
possible to Shell so they can proceed with
their reply brief.

With that, I believe we have gone
on long enough. And I thank everybody for
their patience and time and for their
assistance to the Board in this matter.

(Whereupon, at approximately 3:3i
p.m., the hearing was adjourned.)
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